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vefesdant  seeks  to  reverse  a  fWMnintl  tor  3,000  entered 
on  th^erdlet  of  a  Jury  for  personal  Injuries  sustained  by 
plainjff »  a  minor,  eleven  years  of  age,  The  jury  also  found,  in 
respoje  to  a  special  interrogatory  submitted  by  defendant,  that 
olairjlff  exereined  that  degree  of  e*re  which  a  boy  of  his  age, 
lntaigenos,  edacity  and  experience  would  have  exercised  for 
his  »  safety  under  the  conditions  shown  by  the  evidence,  Defendant*  s 
motifs  for  judgment  notwithstanding  the  verdict,  and  in  the 
altet&tive  for  &  w*  trial,  were  denied, 

Sects  necessary  to  an  understanding  of  the  case  may  be 
eujBHrised  as  follow? :  On  June  1,  1944  ab  about  4t00  P.M.  plaintiff, 

els|»n  years  of  age,  was  valuing  west  on  the  north  side  of  Thaeker 
Stiet  in  the  Village  of  Des  Plaines  on  his  way  home  from  school, 
Thjkker  street  is  a  twenty-foot  country  gravel  road  located  on  ml 
testera  outskirts  of  the  Village,  Three  of  defendant's  tracks 
bb  run  generally  north  and  uouth  intersect  Thaeker  Street  end 
? Reused  by  freight  trains  only,  The  westernmost  track  continues  due 
aerfh.  Immediately  to  the  east  are  two  mainline  tracks  which  make 
a  Ifng  sweeping  curve  toward  the  east,  north  of  Thacker  street. 
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The  moet  easterly  main  track  is  used  for  southbound  trains  and  the 
other  main  track  for  northbound  trains.  The  space  between  the 
tracks  on  Checker  street  Is  paved  with  concrete  blocks.  At  the 
intersection  there  are  tvo  standard  erossbuok  signs  on  the  approaches 
to  the  crossing.  Mo  T*atchman,  gates,or  electric  crossing  signals 
are  maintained  there. 

When  the  plaintiff  reached  the  railroad  crossing  a  long 
freight  train  was  proceeding  north  on  the  westerly  main  track.  As 
the  train  was  going  by,  Hobert  Lock  was  standing  on  or  near  the 
easterly  track  facing  west  or  southwest.  While  plaintiff  was 
watching  the  northbound  train  a  southbound  train,  on  the  most 
easterly  track  consisting  of  a  freight  engine  and  caboose,  struck 
plaintiff,  causing  the  injuries  complained  of. 

At  the  close  of  plaintiff's  case  the  complaint  was 
amended  by  charging  in  substance  that  defendant  negligently  operated 
the  locomotive  at  a  dangerous  rate  of  speed?  that  defendant  negligently 
failed  to  maintain  a  proper  lookout  for  persons  at  or  near  the 
tracks;  that  defendant's  servants  failed  to  keep  the  locomotive 
under  proper  control;  and  that  defendant's  agents  carelessly  drove 
the  locomotive  into  plaintiff,  although  plaintiff  was  in  full  view 
for  a  sufficient  time  for  the  locomotive  to  have  been  stopped 
before  the  impact, 

Robert  Look  testified  substantially  as  follows:   On  the 
day  of  the  occurrence  he  had  boarded  a  bus  at  Saint  Mary's  School 
In  Pes  Plaines  and  alighted  at  Thacker  Street  and  Wolf  &oad» 
Thereupon  he  walked  west  on  the  north  side  of  Thacker  street  for 
approximately  two  and  a  half  blocks  to  the  defendant's  railroad 
tracks.  As  he  neared  the  tracks  the  front  of  the  northbound  train 
was  about  twelve  or  fifteen  cars  north  of  Thacker  street.  He 
looked  north,  then  south,  and  then  north  a&ain.  He  did  not  see  a 
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southbound  train.  Immediately  afterward  he  looked  south  "sort  of 
on  a  southwest  angle,"  He  stood  looking  B toward  the  end  of  the 
caboose"  for  about  two  and  a  half  minutes,  when  he  was  struok  by 
the  southbound  train.  He  did  not  see  the  southbound  train  before 
he  was  struck,  nor  did  he  hear  "whistles"  or  "noise." 

He  further  testified  that  the  northbound  train  was 
making  "an  awful  lot  of  noise"  as  the  cars  passed  by  the  intersection. 
At  the  time  he  was  struck  he  was  standing  about  one  foot  east  "of 
the  first  rail  of  the  first  set  of  tracks"  on  the  north  aide  of 
Thaeker  Street.  For  about  a  year  before  the  accident  plaintiff 
had  walked  across  defendant* s  tracks  about  twice  a  day.  during 
this  period  he  had  nev*r  observed  an  occasion  where  two  trains 
were  crossing  Thaeker  Street  in  opposite  directions,  nor  had  he 
ever  observed  a  train  going  south  "on  the  first  (most  easterly) 
track."  On  Cross-examination  he  testified  that  the  north  view 
alorvg  the  track  all  the  way  to  Wolf  %ad  was  unobstructed. 

Sidney  Munson,  fireman,  called  in  behalf  of  the  defendant, 
testified  that  the  crew  of  the  southbound  train  consisted  of  himself, 
the  engineer  Fred  Baesett,  Albert  Johnson,  head  brakeman,  Roy 
Paris,  conductor,  and  Herman  smale,  Brakemanj  that  at  the  time  of 
the  occurrence  Johnson  sat  directly  behind  him  in  the  locomotive 
cab,  while  the  conductor.  Hoy  Paris,  and  the  brakeman,  Herman 

@aa].e,  rode  in  the  caboose. 

Munson  further  testified  that  as  the  train  approached 
Thaeker  Street  it  was  traveling  about  twenty-five  miles  an  hour 
and  the  bell  was  ringing,  fhe  witness  was  seated  on  the  left  in 
the  locomotive  cab.  When  the  southbound  train  was  260  or  300 
feet  north  of  Thaoker  Street  Munson  "noticed  something  in  the  shadow 
where  there  was  a  train  passing  going  in  the  opposite  direction," 
which  turned  out  to  be  the  plaintiff  standing  between  the  main 
south  and  northbound  tracks.  He  "hollered"  to  the  engineer  who 
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applied  the  emergency  brakes  and  blew  the  whistle,  tfhen  the  loco- 
motive struck  plaintiff  It  was  traveling  about  ten  miles  an  hour. 
When  the  train  came  to  a  stop  the  caboose  appeared  to  be  about 
forty  feet  south  of  the  Thaeker  Street  crossing.  On  cross- 
examination  Munson  testified  that  at  the  time  of  the  accident 
"the  visibility  was  good  and  clear* • 

Fred  Bassett,  the  engineer,  called  by  the  defendant, 
testified  that  as  the  train  was  approaching  fhaeker  street  he  was 
seated  in  the  engine  e&b  on  the  right  hand  side;  that  at  Ml 
Road  they  were  going  between  twenty-five  and  thirty  miles  an 
hour  and  the  bell  was  ringing  continuously?  when  the  train  reached 
within  eight  ear  lengths  of  fhaeker  street  the  fireman  hollered 
"Blow  the  whistle*;  "I  blew  the  whistle.  I  blew  the  whistle  so 
loud  it  stuck  open" j  thaf  he  Immediately  applied  the  emergency 
brakes  and  came  to  a  full  stop;  that  when  the  train  was  two  or  three 
car  lengths  from  the  crossing,  "1  noticed  this  boy  almost  outside 
of  the  tie,  which  ietwenty-elght  inches  off  the  rail;  he  was  ©a 
the  west  rail  of  my  (southbound)  track." 

The  witness  further  testified  that  at  the  time  he  applied 
the  emergency  brake  his  view  of  fhaoker  crossing  was  obstructed  by 
the  locomotive  boiler;  that  BI  was  depending  on  my  fireman,  Munson, 
to  observe  the  traffic  ahead";  and  that  he  could  stop  the  train  in 
about  420  feet* 

Albert  Johnson,  head  brakeaan,  called  by  defendant,  testi- 
fied that  the  whistle  first  sounded  250  feet  or  300  feet  before 
the  crossing  at  fhaeker  Street;  that  the  fireman  called  to  the 
engineer  to  apply  emergency  brakes,  which  he  did.  witness  said  he 
did  not  see  plaintiff  before  he  was  struck  by  the  locomotive. 

Herman  amale,  brakeaan,  called  by  the  defendant,  testified 
that  he  was  riding  on  the  back  platform  of  the  caboose,  inspecting 
the  passing  northbound  freight  train.  When  the  locomotive  was  seven 
or  eight  car  lengths  from  Thaeker  Street  the  whistle  blew  and  the 
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brakes  went  on  in  emergency  simultaneously.  He  heard  steam  blowing 
and  when  the  train  passed  the  crossing  he  saw  plaintiff  lying 
between  "the  main  lines*8 

Roy  Paris,  conductor,  called  in  behalf  of  defendant, 
testified  he  was  riding  in  the  caboose;  that  he  heard  the  whistle 
blowing  about  300  feet  north  of  Thaeker  Street  and  noticed  the 

grinding  of  brakes;  that  he  saw  the  left- side  blow-off  cook 
"blowing";  that  he  "tried  to  peer  through  it"  but  could  see  nothing 
ahead;  that  as  he  looked  through  a  window  on  the  other  side  of 
the  caboose  he  saw  plaintiff  lying  near  the  tracks  as  ths  train 
want  by* 

John  H.  Boeokenhauer,  called  By  defendant,  testified  that 
he  owned  a  70-aere  farm  near  the  scene  of  the  accident;  that  at 
the  time  of  the  accident  he  was  driving  a  tractor  which  was  drawing 
a  plow  about  60  feet  east  of  defendant's  right-of-way  and  200 
feet  south  of  Thaeker  street;  that  he  observed  a  boy  walking  west 
on  Thaeker  Street  as  a  freight  train  vae  going  north.  Shortly 
thereafter  he  saw  an  " engine  and  caboose  coming  around  the  curve, 
whistling  and  blowing  steam  on  the  left  side";  that  he  saw  the 
plaintiff  "get  hit  by  the  southbound  train";  and  that  at  the  time 
plaintiff  was  struck  the  northbound  train  was  still  crossing 
1 hacker  street  "making  a  lot  of  noise,* 

Elsie  Heimgaertner,  testifying  in  behalf  of  the  defendant, 
stated  that  while  she  was  riding  a  bicycle  west  on  thaeker  street 
she  noticed  a  long  freight  train  going  north,  also  an  engine  and 
caboose  going  south;  that  the  whistle  of  the  southbound  train  was 
blowing  "long  and  shrilly"  at  the  time  the  southbound  locomotive 
reached  the  Thaeker  Street  crossing, 

Defendant's  first  contention  is  that  the  evidence  fails 

to  establish  negligence  charged  in  the  complaint  as  amended,  With 
reference  to  the  allegation  that  defendant  negligently  operated 
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Its  looomotlve  at  a  high  and  dangerous  spaed,  the  undisputed  evidence 

is  that  defendant's  train  as  it  came  around  the  curve  never  exceeded 

thirty  miles  an  hour  and  that  it  passed  the  fhaoker  street  crossing 

traveling  about  ten  or  fifteen  miles  an  hour.  The  vicinity  of  the 

occurrence  was  sparsely  settled.  Plaintiff  resided  on  a  farm  several 

blocks  west  of  the  crossing. 

In  Hioe  v.  Illinois  S.  R.  R.  Co..  303  111,  App.  292,  it 

appears  that  a  motorist  was  struck  at  a  grade  crossing  by  a  passenger 

train  traveling  ninety  miles  an  hour  while  passing  through  a  small 

village.  The  court  said,  at  page  297s 

"It  is  hard  for  this  court  to  say  in  this  day  and  age,  and  under  the 
circumstances  »reven  in  this  case  how  it  can  determine  that  It  Is 
negligence  Dgr  jg  to  operate  a  train  at  the  rate  of  90  miles  per 
hour  through  the  village  of  Chestnut.* 

fo  the  same  effect  is  Sarrell  v,  The  Sew  York  Central  H.  Co..  384 
111.  699. 

In  the  instant  ease  there  appears  to  be  no  ordinance  of  the 
Village  of  &••  Plalnss,  or  statute,  regulating  the  speed  at  the  olaoe 
where  the  accident  occurred;  nor  was  there  any  evidence  tending  to 
show  that  the  speed  at  which  the  southbound  train  moved  was  unusual 
or  dangerous.  Moreover,  according  to  plaintiff's  testimony,  his 
attention  was  fixed  upon  the  passing  northbound  train  as  he  stood  at 
the  crossing  with  his  back  turned  to  the  oncoming  southbound  train. 
It  is  undisputed  that  he  was  oblivious  to  all  earning  signals  of  the 
southbound  train.  Under  these  circumstances  the  speed  of  the  train 
was  not  the  proximate  cause  of  the  accident.  (De  Wlldt  v.  Thomson. 
241  Wis,  352,  6  K.  IT.  (Ed)  173.)  We  do  not  think  there  was  any 
evidence  which  would  warrant  a  Jury  to  base  a  verdict  of  negligence 
upon  the  allegation  of  the  complaint  that  the  locomotive  was  operated 
at  a  high  and  dangerous  speed. 

as  to  the  other  charges  In  the  amended  complaint,  plaintiff's 
counsel  maintain  that  Munson,  the  fireman,  had  a  full  view  of  Thaeker 
Street  when  the  locomotive  was  at  least  707  feet  north  of  the  crossing 
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and  that  In  the  exeroiee  of  reasonable  care  Munson  and  other  members 
of  the  train  crew  should  have  seen  plaintiff  in  tiae  to  atop  the 
train  before  striking  him.  It  appears  that  defendant  introduced 
in  evidence  a  chart  (left's  Ex.  6)  showing  Thaeker  crossing  and 
the  railroad  tracks  extending  north.  On  cross-examination  olain- 
tiff's  counsel,  Mr.  Barbara,  had  the  witness  Munson  pl&oe  a  cross 
on  the  chart  representing  the  spot  where  the  southbound  locomotive 
was  when  Muneon  had  a  full  vision  of  Thaeker  Street  for  the  first 
time.  Plaintiff* e  counsel  argues  that  the  distance  between  the 
point  indicated  by  the  cross  on  the  chart  and  the  Thaeker  Street 
crossing,  according  to  the  scale  on  which  the  chart  is  drawn,  is 
707  feet.  Munson  testified  that  at  the  time  he  first  had  a  full 
view  of  the  nopth  half  of  Thaeker  Street  he  did  not  see  plaintiff; 
that  he  w*»~not  familiar  with  the  reading  of  blue  prints,  and  did 
not  know  whether  the  cross  he  out  on  the  blue  print  at  plaintiff* s 
counsels  request  was  280  feet  away, 

Munson  also  testified:   *I  first  saw  the  crossing  distinctly 
that  day  in  the  vicinity  of  eight  or  nine  oar  lengths  of  the  crossing." 
Manifestly,  in  marking  the  spot  on  the  chart  where  the  locomotive 
was  with  reference  to  Thaeker  street,  Munson  was  confused  beeauee 
of  his  unfamiliar! ty  with  defendant* s  ehartso  But  the  question 
whether  upon  all  the  evidence  Munson  or  other  members  of  the  train 
crew  in  the  exeroiee  of  ordinary  care  could  have  observed  the  plain- 
tiff  at  the  crossing  and  stopped  the  train  so  as  to  avoid  striking 
him  was  for  the  jury  to  determine. 

We  think  there  is  evidence  tending  to  prove  the  remaining 
charges  in  the  amended  complaint  and  therefore  the  court  was 
Justified  in  denying  defendant's  motion  for  a  judgment  notwithstanding 
the  verdict  of  the  jury. 

Criticism  is  leveled  by  defendant  at  plaintiff* s  given 
instruction  number  7  whioh  incorporated  the  charge  in  the  complaint 
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that  defendant's  locomotive  was  driven  at  a  "dangerous  rate  of 

speed."  Since  we  hold  that  the  speed  of  the  train  was  not  the 
proximate  as use  of  the  accident  this  charge  in  the  complaint  should 

have  keen  eliminated  and  the  Jury  Instructed  to  disregard  it.  we 
think  thle  instruction  is  particularly  harmful  to  defendant  because 
plaintiff  relies  on  the  testimony  of  Munson,  which  is  not  clear, 
to  establish  negligence  on  the  part  of  defendant.  It  may  well  be 
that  the  jury  in  determining  the  liability  of  defendant  were  misled 
in  believing  that  the  speed  at  which  the  train  was  proceeding  was 
dangerous  and  unreasonable.  Similar  instructions  have  been  disapproved 
in  Soldberg  v.  Capitol  Freight  Lines.  Ltd..  314  111.  App.  347,  and 
Lotspjeoh  v.   Continental  111.  Hat.  Bk.  &  3?r.  Oo.  316  111.  App.  482. 
Under  the  facts  and  circumstances  of  this  case  we  think  the  giving 
of  plaintiff* s  instruction  number  7  warrants  a  reversal  of  the  jadgroento 

Defendant  also  urges  that  the  trial  court  erred  in  denying 
its  petition  and  bond  for  removal  to  the  United  States  District 
Court  on  the  ground  of  diversity  of  citizenship,  Defendant  Chicago 
and  Korth  Western  Railway  Company  is  a  ieconsla  corporation.  In 
the  suit  as  originally  brought  Charles  M,  |homson,  Trustee,  was 
Joined  with  the  Railway  Company  as  party  defendant.  On  February  21, 
1945  defendant  corporation  presented  to  Judge  Harry  Fisher  its  bond 
and  petition  for  removal  which  was  allowed.  Thereafter  defendant 
filed  a  certified  copy  of  the  Circuit  Court  record  in  the  District 
Court  of  the  United  States  for  the  Morthern  District  of  Illinois, 
Kastem  Division,  and  answered  the  complaint  herein  in  the  District 
Court.  Charles  M.  Thomson  died  and  Claude  A.  Roth  was  appointed 
Successor  Trustee  of  the  defendant  Hallway.  Plaintiff  made  Claude 
A.  Roth,  Successor  Trustee  a  ecdefen&ant  in  lieu  of  Thomson.  Roth 
was  a  citlsen  and  resident  of  the  State  of  Illinois.  On  March  23, 
1945,  the  United  States  District  Court  remanded  the  case  to  the 
Circuit  Court,  At  the  close  of  plaintiff's  evidence  defendant  filed 
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a  second  petition  for  removal.  It  appears  th&t  Claude  A.  soth, 
Trustee  wee  released  and  discharged  on  -Hay  31,  1944  and  that 
the  accident  upon  which  the  present  suit  is  predicated  occurred 
on  June  1,  1944.  During  the  hearing  of  plaintiffs  case  ioth 
was  dismissed  as  party  defendant  on  motion  of  tslaintiff. 

Defendant  argues  that  since  Roth  -#as  dismissed  from 
the  suit  leaving  only  defendant  corporation  the  cause  should  toe 
sent  back  to  the  District  Court  again.  We  think  the  second  petition 
for  removal  comes  too  late.  Roth  ^as  discharged  as  trustee  a 
year  and  a  half  before  the  present  suit  »a»  tried.  The  petition 
and  bond  for  removal  was  not  seasonably  presented  and  was  therefore 
properly  denied. 

Since  this  ease  must  be  retried  we  think  it  is  unnecessary 
to  consider  the  other  points  raised. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

MVF^RSED  AND  BfcMAHBEB  FOE  HEVJ  TRIAL. 

KlUtf  AHD  BBRiU.,  JJ.  CONCUR. 
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ALQY8IUS  M.  CARROLL,  J    APPEAL  FROM 

Appellee,  J 

)       CIRCUIT  COURT 

*  ) 

THOMAS  J.  FRIEL  and  «MMBfj  RKW8HAW,  )  cqq^   COUNTY. 

as  Trustees,  etc.,  ■Sj&fc^ftHL  J 

business  ae  CHICAGO  SURFACE  LIN&S,  j 

Appellants.  a  JLfl  - / 

MR.  PRSSXDXIW  JUSTICE  LTC  NKMM  TRK  OPIKWI  OF  THE  COURT. 

Defendant  seeks  to  reverse  &  judgment  for  :5,000 
entered  on  the  verdict  of  a  Jury  in  an  aetion  for  personal  injuries 
alleged  to  have  bsen  sustained  by  plaintiff,  a  pedestrian,  when 
he  was  struck  at  a  crosswalk  by  defendant* s  street  car.  Motions 
for  judgment  notwithstanding  the  verdict  and  in  the  alternative 
for  a  new  trial  were  overruled. 

The  complaint  alleges  in  substance  that  on  March  £3, 
1943.  while  crossing  Ashland  Avenue  on  the  north  crosswalk  of 
18th  Street  in  the  City  of  Chicago,  olaintiff  was  struck  by  a 
northbound  inland  Avenue  street  car;  and  that  defendant  negligently 
operated  the  street  car  in  that  it  failed  to  yield  unto  the 
plaintiff  his  right  of  way.  failed  to  keep  a  proper  outlook  for 
the  plaintiff,  and  disregarded  the  traffic  control  lights. 

In  their  answer  defendant  denied  that  the  street  car  in 
question  was  being  operated  in  a  northerly  direction  and  that  on 
the  occasion  in  question  the  plaintiff  was  crossing  inland 
Avenue  on  a  crosswalk  or  at  the  intersection. 

Defendant's  theory  is  that  plaintiff  undertook  to  cross 
from  the  east  to  the  west  side  of  Ashland  ******  at  a  point  more 
than  100  feet  north  of  the  north  crosswalk  of  18th  Street;  that 
he  crossed  in  front  of  two  northbound  trucks  which  were  brought 
to  a  stop  to  avoid  striking  him;  and  that  he  continued  on  into 
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the  side  of  a  southbound  street  oar  as  it  was  approaching  the 

safety  island  loosted  on  the  west  aide  of  Ashland  Avenue  and 

north  of  18th  Street. 

The  record  discloses  that  the  accident  occurred  on  Maroh 

23,   1943  at  2:45  o'clock  p.m.  It  was  a  clear  day  and  the  pavement 
was  dry.  At  the  intersection  of  18th  street,  Ashland  Avenue  is 
70$  feet  wide  and  18th  Street  is  38£  feet  wide.  Soth  highways 
have  street  ear  tracks  in  the  center  thereof  and  traffic  signal 
lights  at  each  corner.  The  safety  island  is  100  feet  long  and 
4$  feet  wide  and  is  located  I  feet  4  inches  west  of  the  westerly 
rail  of  the  southbound  street  car  tracks  and  the  south  end  of 
the  safety  island  is  4  feet  3  inches  north  of  the  north  crosswalk 
of  ISth  Street. 

Plaintiff  and  one  John  Hort   were  the  only  occurrence 
witnesses  testifying  in  bmhalf  of  the  plaintiff.  Mors  testified 
substantially  as  follows:  that  he  was  bom  and  r tared  in  the 
vicinity  of  the  accident;  that  on  the  day  of  the  occurrence  he 
was  standing  at  the  front  end  of  the  safety  island  on  the  west 
aide  of  Ashland  Avenue  «*>ight  off  18th  Street,  that  would  be  at 
the  south  end  where  you  get  off  the  eouthbound  oar,  right  at  the 
corner";  he  was  facing  east  waiting  for  a  southbound  ear;  "when 
the  light  changed  I  noticed  the  street  car  come  by;  when  I  saw 
Mr.  Carroll  for  the  first  time  he  was  about  in  the  first  rail  on 
the  northbound  track  when  it  hit  him  *  *  «  he  was  going  west  on 
the  north  side  of  18th  Street,  I  guese  *  *  »  As  I  was  facing  east 
the  light  changed,  it  was  amber  color,  and  when  the  street  car 
came  full  force  on  18th  Street  going  north  »  «  »  the  left  hand  side 
of  the  street  car  hit  him;  the  impact  did  net  occur  in  the  crosswalk, 
it  was  about  fifteen  feet  from  the  crosswalk  *  *  *  he  was  laying 
right  in  the  center  of  the  street  off  the  middle  section  of  the 
ear  line.* 
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On  eross-examlnation  the  witness  testified*  "I  was  standing 
on  the  north  end  of  the  southbound  safety  Island,  waiting  for  the 
street  oar  going  south;  1  had  been  standing  on  the  safety  island 
six  or  seven  minutes,  facing  east.* 

The  witness  further  testified  on  cross-examination  that 
he   did  not  notiee  plaintiff  "until  the  street  c&r  come  by;  I 
happened  to  look  up  and  the  street  ear  come  right  in  front  of 
him  and  hit  hiaj  when  I  first  saw  Mr.  Oarroll  he  was  up  to  the 
east  rail  of  the  northbound  track,  th&t  is  the  first  time  I  saw 
him  *  *  *  As  the  street  oar  went  through  the  light,  he  went  full 
foree  and  crossed  there  *  •  *  I  saw  the  street  car  run  through 
the  light;  there  was  a  few  truoks  going  north;  I  saw  Mr.  Carroll 
when  I  saw  the  street  ear  coming  and  he  was  at  the  east  rail  of 
the  northbound  track,  he  was  on  the  crosswalk  running  from  east 
to  west  on  the  north  side  of  18th  Street  *  *  *;  at  the  time  the 
street  oar  struck  him  he  was  in  the  eenter  of  the  street;  it  hit 
hia  right  at  the  crosswalk  and  knocked  him  fifteen  or  twenty  feet.N 

Plaintiff  testified  that  for  27  years  he  had  been  employed 
as  an  asphalt  inspector  in  the  City  of  Chicago;  that  he  is 
familiar  with  the  intersection  at  Ashland  and  18th  Street;  on  the 
day  of  the  occurrence  he  was  going  home  from  work;  when  he  reached 
the  northeast  corner  of  the  Intersection  he  looked  at  the  signal 
at  the  southwest  corner;  observing  a  green  light  he  started  to 
cross  the  street  to  the  northwest  corner  walking  on  the  crosswalk; 
*m«n  I  Just  about  stepped  on  the  first  and  second  rail  in  the 
middle  of  the  track  I  heard  a  rumble;  I  didn't  know  what  was  making 
the  noise  until  I  looked  and  saw  the  street  car  almost  on  top  of 
me  and  five  or  ten  feet  away  at  the  most;  I  got  excited  and  I 
Jumped;  the  next  thing  I  recall  after  that  I  woke  up  in  the  County 
Hospital  where  I  stayed  for  seven  or  eight  Says."  Afterward  the 
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plaintiff  was  removed  to  Alexl&n  Brothers  Hospital  where  he  remained 
for  a  week.  Upon  leaving  the  hospital  olaintiff  remained  in  bed 
at  home  for   two  week*  and  went  back  to  work  about  May  1st,  "Just 
about  a  aonth  after  the  accident."  During  his  absence  plaintiff* s 
salary  ^?as  paid  by  the  City  of  Chicago. 

Six  witnesses  testified  in  behalf  of  the  defendant.  Kenneth 
Personiua,  called  by  the  defendant,  testified  th&t  he  was  a  fireman 
stationed  at  147th  Street  and  Oloero  Avenue;  that  about  2:50  o» clock 
p.m.  he  was  driving  north  on  Ashland  Avenue  and  stopped  for  a  red 
light  at  18th  Street.  When  the  light  turned  green  he  proceeded 
across  18th  Street  and  when  he  reached  the  north  end  of  the  safety 
Island  on  the  west  side  of  Ashland  Avenue,  *a  man  ran  in  front 
of  ae  *  *  *  I  got  a  little  behind  the  safety  Island  and  a  aan 
ran  in  front  of  me  and  I  slapped  on  my  brakes J  there  was  a  truck 
on  the  other  side  of  me  (to  the\east)j  th©  man  ran  in  front;  he 
ran  over  to  the  street  oar;  he  ran  right  square  into  the  street 
cor  a  little  past  the  middle;  at  the  time  the  street  oar  hadn»t 
quite  reached  the  southbound  safety  island;  it  was  around  2§  feet 
from  the  safety  island,  something  like  that;  it  was  coming  trvm 
the  north;  the  man  was  lying  right  next  to  the  back  end  of  the 
street  car;  I  think  he  was  in  the  street  car  track;  it  was  on  the 
north  end  of  this  safety  island.* 

On  cross-examination  the  witness  testified  that  the  person 
injured  passed  in  front  of  his  truck  about  100  feet  from  the  corner 
and  thrt  he  oame  from  the  east  curb;  "I  thought  I  was  going  to  hit 
him;  the  man  was  not  at  the  crosswalk;  there  was  no  traffic  ahead 
of  me;  he  was  pretty  close,  five  or  six  feet  from  the  front  of  my 
truck;  I  had  to  slap  on  my  brakes  or  I  would  run  over  him;  I  was 
going  about  tan  miles  an  hour;  I  saw  this  man  running  right  into 
the  side  of  the  street  car  while  the  street  ear  was  moving, * 
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Walter  Litawa,  called  by  the  defendant,  testified  that  he 
drove  a  bakery  track  and  that  on  the  day  of  the  occurrence  at  about 
28  60  p. a.  he  was  traveling  north,  east  of  the  car  tracks  on 
Aahland  Avenue;  that  there  was  another  truck  alongside  of  hla; 
when  he  first  saw  the  plaintiff  he  was  crossing  kshland  Avenue 
froa  the  east  curb  about  ISO  feet  north  of  18th  Street;  and  that 
he  walked  into  the  southbound  street  oar.  On  cross-examination 
he  testified  that  he  stopped  with  the  light  at  18th  Street;  at 
the  time  of  the  accident  he  was  traveling  about  five  or   eight  miles 
an  hour;  that  the  man  crossing  the  street  passed  about  five  feet 
la  front  of  the  witness's  truck;  after  passing  in  front  of  the 
witness1 s  car  there  was  another  oar  "traveling  abreast  with  me;  this 
aan  was  not  running  or  anything,  Just  walking;  it  was  broad  daylight; 
the  southbound  street  car  was  traveling  maybe  ten  siles  or  ao;  he 
walked  right  into  the  street  ear;  when  I  first  say  hia  ay  car  was 
on  the  east  side  of  the  safety  island  on  the  northwest  corner,  it  was 
north  of  18th  Street  on  the  east  side  of  the  rails;  the  accident 
occurred  around  the  north  end  of  the  safety  island;  other  than 
ay self  and  this  truck  going  north  on  Ashland  Avenue  at  the  time 
there  probably  could  have  buen   other  traffic;  his  body  was  laying 
between  the  north  and  aouthbound  tracks  right  in  the  center  of  the 
tracks;  I  stayed  there  about  ten  alnutes." 

Frank  Berg,  called  by  defendant,  testified  that  he  was  a 
lathe  operator  eaployed  by  the  Haniff  Manufacturing  Soapany  for 
apprexiaately  five  years;  that  he  was  &  passenger  on  the  southbound 
street  ear,  standing  on  the  left  side  of  the  aotoraan;  *  I  any  a 
gay  walk  into  the  side  of  the  street  ear  before  we  got  to  the  safety 
island;  when  I  first  saw  hla  he  was  approxieately  halfway  between 
where  the  street  ear  track  was  and  the  side  of  the  walk  on  the 
opposite  street;  I  would  eay  the  aan  was  forty  or  fifty  feet  south 
of  the  street  oar.  I  could  see  all  the  way  down  the  street  as  I 
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rode  on  the  front  platform.  Nothing  to  obstruct  ay  vision.  When 
I  saw  this  man  between  the  eaet  curb  and  the  northbound  tracks  he  was 
not  walking  along  as  an  ordinary  person  walks?  he  seemed  to  be  either 
Intoxicated  or  Just  in  |  daaed  condition  at  the  time;  when  the 
motorman  clanged  the  bell  he  did  not  pay  any  attention  to  the  bell 
at  all." 

Franklin  S.  Bergren,  ©ailed  by  defendant,  testified  th&t 
he  was  a  foreman  of  meat  provisions  with  Wilson  &  Company  where  he 
has  been  employed  sinoe  1929;  that  he  was  a  passenger  on  a  southbound 
Aehland  Avenue  ear  on  the  afternoon  of  the  day  of  the  occurrence, 
seated  in  the  second  cress  seat  toward  the  front  on  the  west  side; 
that  when  the  street  oar  approached  18th  Street  he  heard  the  clanging 
of  the  motorman1 s  bell;  that  he  went  to  the  back  of  the  street  car 
and  saw  a  man  lying  in  the  street;  he  was  lying  north  of  the  abutment 
of  the  southbound  safety  island  crossing  in  the  northbound  track; 
"I  didn*t  see  what  happened  to  the  man  before.*  On  cross-examination 
he  stated  he  did  not  know  where  the  aan  came  from;  he  was  reading 
hie  newspaper  at  the  time* 

Lewis  Onixt,  called  by  defendant,  testified  that  he  was  a 
police  officer  in  the  City  of  Chicago  for  the  past  nine  years,  and 
on  the  day  of  the  occurrence  he  was  cruising  in  the  vicinity  of 
ISth  and  Ashland  where  he  found  a  man  lying  in  the  street;  "the 
man  was  lying  in  the  northbound  car  tracks,  about  even  with  the  north 
end  of  the  southbound  safety  island;  we  got  a  wagon  to  remove  him.* 

Michael  Barry,  called  by  defendant,  testified  that  he  was 
a  street  oar  conductor  for  twenty-one  years  and  on  the  day  of  the 
accident  just  before  the  southbound  Ashland  Avenue  ear  reaohed  18th 
Straet  he  heard  the  motet-man  ring  the  gong  and  then  the  car  stooped 
in  the  safety  island  where  four  or  five  passengers  boarded  it;  that 
he  saw  the  motorman  go  around  the  northbound  track  and  he  in  turn 
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went  around  the  car  and  saw  a  nan  lying  faee  downward  about  twenty- 
fire  feet  north  of  the  safety  Island.  Witness  did  not  see  the 
plaintiff  immediately  before  the  accident, 

defendant's  principal  contentions  are  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence,  and  that  the  damages 
awarded  are  excessive* 

Plaintiff  maintains  that  a  consideration  of  the  case  in 
all  its  aspects  indicates  that  the  verdict  has  a  strong  foundation 
In  the  evidence*  There  is  an  Irreconcilable  conflict  in  the 
testimony.  Plaintiff  says  he  was  struck  at  the  crosswalk,  Mor*9 
testified  plaintiff  was  hurled  fifteen  or  twenty  feet  by  the 
impact  and  that  the  safety  island  was  13  or  20  feet  long,  "maybe 
22   feet.8  The  chart  of  the  intersection,  introduced  by  defendant 
without  objection,  shows  the  distance  between  the  crosswalk  and 
the  north  end  of  the  safety  island  to  be  more  than  100  feet. 

That  plaintiff  was  lying  at  or  beyond  the  north  end  of 
the  safety  island  Is  not  disputed. 

In  his  brief  plaintiff  says  that  none  of  defendants 
witnesses  identified  the  plaintiff  as  the  man  they  saw  crossing  the 
street  and  that  not  one  of  defendant's  witnesses  identified 
Qarroll  ae  the  man  they  saw  lying  in  the  street  after  the  accident, 
thus  inferring  that  the  person  defendant's  witnesses  saw  lying  at 
the  north  end  of  the  safety  island  was  not  the  plaintiff.  This 
theory  presupposes  another  accident  at  the  same  intersection  and 
at  the  same  time  involving  some  person  other  than  the  plaintiff. 
There  is  no  testimony  in  the  record  tending  to  support  such  s.   theory. 

Mor*  testified  that  immediately  after  plaintiff  was  struck, 
"1  went  over  there  to  give  a  hand  and  they  told  me  not  to  touch 
him  until  the  police  came  *  *  *  I  was  there  when  the  polloe  arrived 
which  was  I  imagine  fifteen  minutes  after  the  accident.  I  gave  my 
name  as  a  witness  to  the  police."  Officer  Onlitt,  called  in  behalf 
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of  defendant,  testified  that  he  was  the  first  to  arrive  at  the 
aeene  of  the  occurrence  and  that  the  nan  was  lying  in  the  northbound 
tracks  about  even  with  the  north  end  of  the  southbound  safety  island. 
His  testimony  is  undieouted,  and  the  record  is  barren  of  any  evidence 
showing  that  Onixt  or  the  other  police  who  arrived  leter  attended 
any  person  other  than  the  plaintiff.  None  of  the  defendant's  wit» 
nesses  saw  a  northbound  street  car  in  the  immediate  vicinity  at 
the  time  of  the  accident.  Fersonius  and  Litawa  both  testified 
that  they  heeded  the  traffic  lights  at  18th  Street  and  then  proceeded 
slowly  north  on  Ashland  Avenue.  Neither  Fersonlus,  who  was  driving 
his  truck  in  the  northbound  street  car  tracks,  nor  Litawa,  who  was 
driving  abreast  and  to  the  east  of  Personius,  saw  any  street  car 
or  vehicular  traffic  in  front  of  thea  as  Plaintiff  crossed  directly 
in  front  of  both  of  thea.  Moreover,  Mors's  testimony  is  self- 
contradictory  with  respect  to  where  he  was  standing  on  the  safety 
Island  and  the  point  at  which  plaintiff  was  struck  by  the  northbound 
street  car.  Defendant's  witnesses  gave  consistent  versions  of  the 
occurrence  and  so  far  as  the  record  shows  they  are  disinterested  and 
credible.  It  is  apparent  that  the  jury  disregarded  their  testimony 
and  the  physical  facts, 

tfft  are  impelled  to  hold  that  a  clear  preponderance  of  the 
evidence  supports  defendant's  contention  that  the  verdict  of  the 
Jury  is  against  the  manifest  weight  of  the  evidence, 

Since  this  cause  must  be  retried,  we  shall  rule  upon  plain- 
tiff's Instruction  number  5  of  which  defendant  oomplains.  This 
Instruction  refers  to  permanent  injuries.  There  was  no  proof  tending 
to  show  that  the  conditions  complained  of  by  plaintiff  were  permanent 
in  their  nature.  We  think,  therefore,  that  the  instruction  was 
defective  and  should  not  have  been  given.  In  the  view  whioh  we  take 
of  this  case  it  is  unnecessary  to  consider  the  other  points  raised. 
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Far  the  reasons  given,  the  Judgment  is  reversed  and  the 
oause  Is  remanded  for  a  nev  trial» 
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k 


3321.A.  13 J? 


ME.  JUSTICE  BURKE  DELIVERED  TBS  OPINION  OF  THE  CCUfiT. 

Mort  Sohaffner  filed  &  statement  of  claim  for  possession 
of  the  first  floor  apartaent  at  0150  North  Hamilton  avenue,  Chicago, 
which  he  alleges  Maurice  L.  Cowen  unlawfully  withholds,  A  trial 
without  a  jury  resulted  in  a  finding  end  Judgment  against  the 
plaintiff,  who  appeal®. 

Defendant  went  into  nosss&sion  under  a  lease  from  Perry 
Johnson  dated  May  14,  1945,  for  a  term  commencing  June  1,  1945 
and  ending  Hay  31,  1946,  The  building  contains  three  apartments. 
On  June  27,  1946  Johnson  conveyed  to  Mort  Schaffner  and  Stuart  a, 
Oroldaan.  the  latter  moved  into  the  second  apartment.  Schaffner, 
desiring  to  occupy  the  first  apartment,  the  Aent  Director,  on 
Speteaber  10,  1946,  issued  a  certificate  authorizing  him  to  pursue 
hie  remedies  under  local  law* 

In  a  letter  of  April  11,  1946,  Johnson  notified  defendant 
that  wh&n   the  lease  expired  on  Hay  31,  1946,  no  renewal  or  extension 
would  be  given  and  that  if  he  wished  to  remain  on  a  month  to  month 
basis,  he  might  do  so.  On  September  26,  1946  plaintiff  served 
defendant  with  a  written  notice  of  the  termination  of  the  tenancy, 
and  a  demand  for  possession  at  the  close  of  October  31,  1946« 
Defendant's  refusal  to  comply  was  followed  by  the  filing  of  the 
instant  suit. 
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Defendant  &  lawyer,  testified  that  en  the  day  he  received 
Johnson's  letter  of  April  11,  1946,  he  wrote  him  advising  that  he 
did  not  consider  it  a  sufficient  notice;  that  on  or  about  June  12, 
1946,  in  a  telephone  conversation  between  Johnson  and  defendant, 
the  latter  stated  that  he  had  not  heard  from  Johnson  concerning 
his  (defendant* s)  letter;  thr.t  Johnson  stated  that  he  was  trying 
to  sell  the  building;  that  as  far  as  he  was  concerned  he  did  not 
want  defendant  "out  of  the  premises";  that  defendant  said  that  he 
wanted  Johnson  to  know  that  he  considered  he  had  &  lease  for 
another  year;  that  Johnson  replied*   "Well,  I  agred  with  you. 
Don*t  worry  about  it.  He   hapuy  in  your  home.  You»ve  got  a  lease 
for  another  year.  You  can  ignore  thet  notice  I  sent  you."  Johnson 
denied  any  such  conversation,  defendant  paid  the  rent  to  Johnson 
for  June,  July  and  August,  1946,  and  to  plaintiff  for  September 
and  October,  1946. 

Plaintiff  maintains  that  the  trial  Judge  erred  because  "he 
was  biased  in  favor  of  tenants,  relied  solely  en  the  testimony  of 
the  defendant  and  gave  no  credence  to  the  testimony  of  the  plain- 
tiff and  the  witnesses  for  the  olaintiff."  In  announcing  his 
finding,  the  trial  Judge  discussed  the  testimony.  He  said  that  a 
lawyer  "ought  not  to  even  be  swsro  as  a  witness,*'  and  that  "his 
being  an  officer  of  my  court  is  sufficient  to  support  any  statements 
that  he  siakes  to  me,"  *^e  construe  these  remarks  to  mean  that  he 
was  satisfied  that  the  defendant  was  telling  the  truth.  The  Judge 
was  commenting  on  the  credibility  of  the  witnesses*   ;here  there  is 
a  conflict  in  the  testimony  we  will  not  interfere  with  the  finding 
of  the  trial  Judge,  unless  it  is  clesrly  and  manifestly  against 
the  weight  of  the  evidence.  The  case  presented  a  factual  Question. 
The  record  does  not  show  that  the  trial  Judge  was  biased.  The 
finding  and  Judgment  is  not  against  the  manifest  weight  of  the 

evidence.  Therefore,  the  Judgment  of ^the  Municipal  Court  of 

Chicago  is  affirmed. 

JUDGMENT  AFFIRMED, 

U£WE,  P.J.  AND  KILEY,,  J.  CONCUR. 
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PEOPLK  OF  THfc  STATE  OF  ILLINOIS,   ) 

j  XHTfcRLCCUTOajC  APPEAL 


Plaintiff  -  Appellee, 
v. 


> 


h 


COOK  COUNTY. 


COLD  STAR  LIME, 

Defendant  -  Appellant. 

3  32I.A.  136'! 

MH.  JUSTICE  BUHKE  DELIVERfcD  TH£  CPIKIGH  OF  THE  COURT, 

On  December  3,  1946  the  People  of  the  3tate  of  Illinole, 

by  aeorge  P.  Barrett,  Attorney  General,  filed  a  petition  in  the 

Circuit  Court  of  Cook;  Oouagy  for  an  injunction  against  Gold  Star 

Line,  a  corporation,  under  the  provisions  of  Section  75  of  the 

Illinois  Public  Utilities  Act.  The  petition  represented  that 

the  defendant  is  engaged  in  the  business  of  transporting  passenger* 

for  hire  and  is  a  public  utility  within  the  ae&ning  of  an  act 

entitled  "An  Act  concerning  public  utilities,"  approved  June  29, 

1921,  as  amended;  that  it  operates  as  a  motor  carrier  for  the 

transportation  of  passengers  and  baggage;  and  that  on  January  17, 

1945  the  Illinois  Commerce  Commission,  in  a  proceeding  then 

pending  before  it  entitled  «In  the  matter  of  the  complaint  of  South 

Suburban  Safeway  Lines,  Inc.,  against  Geld  Star  Line  as  to  illegal 

carrying  of  passengers  between  certain  points  in  Chicago  Heights 

and  in  Chicago*  Illinois,8  entered  an  order,  the  concluding  part 

of  which  directed  the  defendant  to  cease  and  desists 

Hl.  From  transporting  passengers  for  hire  between  the 
intersection  of  State  and  Main  Streets  or  any  ether  point  in 
Dolton,  Illinois,  and  the  intersection  of  Illinois  and  Halsted 
streets  in  Chicago  Heights,  Illinois,  in  either  direction,  where 
the  points  of  origin  and  destination  lie  at  or  between  said  points; 
and 

2.  From  transporting  passengers  for  hire  between  the 
211th  Street  Station  of  the  Illinois  Central  Railroad  Comoany 
and  any  point  in  the  city  of  Chicago  Heights,  Illinois,  in  either 
direction,  where  the  points  of  origin  and  departure  lie  at  or 
between  said  last  iaentloned  points;  and 

3.  From  transporting  passengers  for  hire  in  either 
direction  between  any  other  points  lying  intermediate  between 
Bolton,  Illinois,  and  the  intersection  of  211th  Street  and  Kedzie 
Avenue, * 
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The  petition  further  stRted  that  on  or  about  January  22, 

1946  the  Commission  caused  a  cony  of  the  order  to  he  served  on  the 
defendant;  that  the  latter  appealed  to  the  Cireuit  Court  of  Cook 
County;  that  on  or  about  June  20,  1946  that  oourt  affirmed  the 
order;  that  notwithstanding  the  directions  of  the  order,  the 
defendant  "in  disobedience  and  defiance  of  the  said  order" 
continued  to  transport  passengers  for  hire  between  the  intersection 
of  State  and  Main  Streets  in  Bolton,  Illinois,  and  the  intersection 
of  Illinois  and  Haleted  Streets  in  Chicago  Heights,  Illinois,  and 
also  between  other  points  in  Delton,  Illinois  and  the  intersection 
of  Illinois  and  Hals ted  Streets  in  Chicago  Heights,  Illinois,  and 
also  between  other  points  lying  at  or  between  Dolton,  Illinois, 
and  the  intersection  of  Illinois  and  Hals ted  Streets  in  Chicago 
Heights,  Illinois;  and  also  continues  to  transport  passengers  for 
hire  between  the  211th  street  Station  of  the  Illinois  Central  Railroad 
Company  and  various  points  in  Chicago  Heights,  Illinois,  and  also 
between  other  points  lying  intermediate  thereto;  and  also  continues 
to  transport  passengers  for  hire  between  various  other  points  lying 
intermediate  between  Dolton,  Illinois  and  the  211th  Street  Station 
of  the  Illinois  Central  Railroad  Company.  The  People  asked  that 
the  court  grant  a  temporary  injunction  restraining  and  prohibiting 
the  defendant  from  doing  what  was  prohibited  in  the  "cease  end 
desist*  order,  and  that  upon  final  hearing  of  the  cause,  the  injunction 
be  made  permanent*  fhe  petition  wag  verified  by  the  vice  president 
of  the  South  Suburban  Safeway  Lines* 

A  motion  by  defendant  to  strike  and  dismiss  the  petition  was 
denied,  defendant,  answering,  states  that  the  petition  is  wholly 
insufficient  in  that  it  fails  to  comply  with  the  provisions  of 

Section  75  of  the  Illinois  Public  Utilities  Act;  admits  that  the 
Commission  entered  the  "cease  and  desist*  orders  that  the  order  was 
affirmed  by  the  Circuit  Oourt;  shows  that  an  appeal  "is  now  pending 
in  the  Supreme  Court*  to  reverse  or  modify  the  order;  and  denies 
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that  it  la  carrying  pa* ganger*  or  baggage  in  dafianoe  and  disobedience 
of  the  order.  On  January  13,  1947,  on  motion  of  the  Attorney  General, 
the  Circuit  Court  found  that  on  January  17,  1946  the  Commerce 
Commission  entered  the  order  hereinbefore  mentioned  ana  decreed  that 
until  the  further  order  of  the  court  the  defendant,  ita  agent*  and 
•errant*,  be  enjoined  from  doing  the  things  prohibited  in  the  order 
entered  by  the  Commerce  Commission.  Defendant  asoeai*  from  this 
interlocutory  decree* 

We  have  read  the  brief*  and  abstract  filed  in  the  ease  of 
South  Suburban  Safeway  Line*  vs.  Sold  Star  Line,  No.  £9889,  in 
the  Suorem*  Court  of  Illinoia,  and  also  the  s«inion  filed  therein 
at  the  May,  1947  term.  Our  Supreme  Ceurt  found  that  the  oeae*  and 
desist  order  of  the  Comoission  was  a  nullity  and  that  the  judgment 
of  the  Circuit  Court  of  Cook  County  affirming  the  «ame  suet  be 
reversed.  It  revereed  the  judgment  of  the  Circuit  Court  and  set 
aalda  the  order  of  the  Commiealon.  the  Suoreae  Court  said* 

"The  line  that  divides  judicial  ouestien*  from  determination* 
which  may  be  made  by  an  aaminlstrative  body  is  well  established. 
Without  exploring  the  possibilities  that  might  be  developed  by  en 
examination  of  suoh  question,  we  conclude  that  the  Commerce  Commission 
did  net  have  the  power  or  authority  to  enter  the  oeaaa-aad-desiat 
order  on  which  this  appeal  is  based.  Section  75  of  the  Public  Utilities 
Act  (111.  Rev.  Stat.  194ft,  chap.  111-g/S,  par.  79,)  orovides  that 
whenever  the  commission  is  of  the  ooinlon  that  any  public  utility  1* 
falling  or  omitting,  or  is  about  to  fail  or  omit,  to  do  anything 
required  of  it  by  law,  or  by  any  order,  decision,  rule,  regulation, 
direction  or  requirement  of  the  commission,  issued  or  made  under 
the  authority  of  the  feet,  or  is  doing  anything  or  about  to  do  anything 
contrary  to  or  In  violation  of  law  or  any  order,  deoieion,  rule, 

rSSuiftHon  2r*£eQ-uiE8aePt  of  th®  oostmisslon  issued  or  made  under  the 
autnority  of  the  act,  the  commission  shall,  in  any  sucn  case,  commence 
an  action  or  proceeding  in  a  court  of  record  in  the  name  of  the 
People  for  the  purpose  of  having  such  violation  or  threatened  vio- 
lation stopped  and  prevented  either  by  mandamus  or  Injunction.  The 
•tatute  directs  that  the  final  judgment  entered  in  such  an  action 
shall  either  dismiss  the  proceeding  or  direct  that  the  writ  of 
mandamus  or  injunction  issue  and  that  it  be  made  permanent  as  prayed 
for  in  the  petition  or  in  such  modified  form  a*  will  afford 
appropriate  relief,* 

fhe  Suprcae  Court  points  out  the  provision*  of  ection  7§ 
of  the  Public  Utilities  Act,  whereby  an  action  may  be  commenced  for 
the  purpose  of  having  a  violation  or  threatened  violation  stopped 
and  prevented  either  by  mandamus  or  injunction.  In  such  an  action 
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til*  People  would  be  required  to  make  &  proper  showing  to  warrant  the 
relief  prayed.  In  the  instant  case  the  temporary  injunction  was 
sought  and  granted  solely  on  the  basis  of  the  cease  and  desist  order, 
A  reading  of  the  transcript  of  the  hearing  in  the  case  at  Oar  shows 
that  the  attorney  for  the  defendant  argued  that  the  People  were  not 
entitled  to  an  injunction  "simply  because  the  Commerce  Commission 
entered  an  order."  The  chancellor  took  the  position  that  a  pre- 
liminary injunction  should  issue  solely  on  the  basis  of  the  order 
Issued  by  the  Commerce  Commission.  This  is  indicated  by  the 
following  statements  by  him:  "The  question  is  whether  or  not  an 
order  was  entered  by  the  Comaerjoe  Commission,  fc  •  •  How,  if  the 
Commerce  Commission  entered  such  an  order,  the  only  other  questions 
Involved  auet  be  whether  they  had  the  jurisdiction  to  enter  the 
order,  *  *  *  i  think  the  Commerce  Commission  is  entitled  to  have 
an  injunction  against  you  from  violating  the  order  that  was  admittedly 
entered.  *  *  ■  We  are  entering  the  injunctive  order  simply  on  the 
ground  that  the  order  in  question  was  made  by  the  Commerce  Commission, 
I  am  not  saying,  and  I  cannot  say,  that  there  has  been  any  violation, 
and  would  not  punish  for  any  violation  oommitted  before  this  date.  ***** 

As  the  Supreme  Court  has  decided  that  the  order  of  the 
Commerce  Commission,  which  was  the  sole  ground  for  the  granting  of 
the  temporary  injunction,  wag  a  nullity,  there  is  no  support  for 
the  temporary  injunction.  Therefore,  the  decree  of  the  Circuit 
Court  of  Cook  County  granting  the  temporary  injunction,  is  reversed, 

.  DECREE  REVERSES. 
LEWE,  :-.J.  ABP   KXLK2,  J.  CONCUR. 
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JOHN  SEXTOS,  doing  business  as    ) 

JOHN  SEXTON  &  CO.,  )   APPEAL  FROM 

Plaintiff  -  Appellee, 


v 


• 


CIRCUIT  COURT 


COMMONWEALTH  LDlSON  COMPANY,  an   )  COOK  COUNTY. 

Illinois  Corporation,  ) 


Defendant  -  Appellant.   )  ~* 

3  32I.A,  136' 

8R.  JUSTICE  KILBX  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  to  recover  on  an  alleged  oral  contract. 
Verdiot  and  Judgment  for  ^5, 000  were  in  plaintiff's  favor  and 
defendant  has  appealed. 

Plaintiff  in  March  1939,  was  a  grading  contractor  and 
defendant  a  public  utility  in  Chicago,  Illinois.  It  can  be  fairly- 
said  tftat  the  record  in  this  ease  shows  that  defendant  owned  the 
vacant  property,  certain  rights  in  which  underlie  this  law  suit. 
The  property  Involved  la  in  Chicago  and  is  bounded  on  the  south  by 
railroad  tracks,  on  the  north  by  Addison  Avenue,  on  the  northeast 
by  listen  Avenue,  on  the  east  by  Xedzie  Avenue  and  on  the  west 
by  a  north-south  line  400  feet  east  of  Kimball  Avenue. 

Plaintiff  alleged  that  on  March  27,  1939,  he  was  in  lawful 
possession  of  the  right  of  grading  the  oroperty;  that  under  that 
right  he  made  the  contract  with  defendant  giving  it  the  privilege 
of  dumping  on  the  property  at  10  cents  per  cubic  yard^and  that  the 
defendant  dumped  over  50,000  cubic  yards  pursuant  to  the  agreement 
for  which  it  refused  to  pay,  thereby  becoming  indebted  to  him  for 
more  than  ,5,000. 

Defendant  answered  denying  laintlff ' s  possession,  of  the 
right  to  fill  and  grade  the  property^  alleging  that  on  the  £?th 
of  March  1939,  it  owned  and  possessed  the  oropertyj  and  it  denied 
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the  agreement  and  the  debt.  Plaintiff  filed  no  reoly.  Plaintiff's 
proof  shows  th«*t  several  days  orlor  to  March  27,  1939,  he  made  a 
written  agreement  with  one  Kelleher,  under  which  he  was  to  pay 
$1,000  for  the  right  to  fill  and  grade  the  property;  that  he  paid 
200  on  account;  that  on  March  27,  1939  he  macle  the  oral  agreeinent 
with  defendant's  employee  Seeb,  whose  duties  included  obtaining 
dumping  places;  that  the  following  day  defendant  commenced  dumping; 
that  oa  April  3,  1939,  plaintiff's  equipment  was  ordered,  and 
excluded,  from  the  property;  and  th&t  defendant  continued  to  dufp 
on  the  property  for  two  years  to  the  extent  of  about  50,000  cubic  yards. 
Plaintiff  concedes  that  he  had  the  burden  of  proving  his 

ownerehip  of  the  right  to  dump  in  the  property,  for  prima  facie 
proof  of  this  element  he  says  there  is  testimony  th&t  the  property 
wets  under  lease  to  Kelleher  who  wm   in  possession  at  the  time  of 
the  oral  agreement;  th«t  Kelleher  received  bids  for  the  grading; 
and  that  he  and  plaintiff  made  a  written  agreement  under  which 
plaintiff  acquired  the  dumping  right*  He  refers  us  to  the  statement 
by  defendant's  counsel  in  arguing  an  objection  at  the  trial  where 
reference  was  had  to  the  Kelleher  lease;  to  testimony  of  MeKenzie, 
defendant's  superintendent  and  superior  of  Zeeb,  that  MeKenzie  in 
March  1939,  knew  that  Kelleher  had  a  lease  and  that  he  sent  engineers 
to  the  property  in  the  latter  part  of  March  1939  to  t>laee  stakes  in 
the  property  as  a  guide  to  the  level  of  dumping  and  grading;  to 
plaintiff's  testimony  that  the  stakes  were  placed  on  March  31st, 
after  the  oral  agreement,  and  that  plaintiff  continued  to  supervise 
the  dumping  therein  until  April  4th;  and  to  a  statement  of 
MeKenzie'e  to  plaintiff  that  defendant's  real  estate  department 
"did  not  know  what  they  were  doing"  when  it  made  the  lease. 
There  is  testimony  that,  although  defendant  had  not  dumped 
Into  the  property  for  some  time,   it  commenced  dumping  the  day 
after  the  alleged  oral  agreement.   There  is  also 
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testimony  that  In  Maroh  when  MeKeiuie  visited  the  premises,  Kelleher 
was  putting  up  electric  standards  and  "getting  organized  for  the 
operation  of  a  golf  school." 

Defendant  offered  no  testimony.  It  rested  its  ease  after 
plaintiff  rested  hie.  It  contends  that  olaintiff,  by  not  replying, 
admitted  the  allegation  in  defendant's  answer  that  on  Maroh  £7, 
1939,  it  was  in  possession  of  the  premises.  The  record  does  not 
disclose  tfa&t  defendant  claimed  benefit  of  this  admission  at  the 
trial,  furthermore,  no  objection  is  made  to  the  testimony  which 
tended  to  show  that  during  **areh  Kelleher  was  In  possession  making 
preparations  for  the  opening  of  &   golf  oourse. 

Defendant  contends,  moreover,  thst  olaintiff  has  failed  to 
prove  that  he  owned  the  right  of  dumping  on  the  property.  Ve  have 
covered  hereinabove  the  testimony  upon  which  plaintiff  relies  to 
make  this  proof.  Assuming  that  there  is  prima  facie  evidence  of  a 
lease  between  defendant  and  Kelleher,  there  is  no  evidence  which 
tends  to  prove  that  the  lease  conferred  upon  Kelleher  the  right  to 
damp  upon  the  property.  There  is  no  evidence  from  which  a  legal 
inference  may  be  made  of  the  existence  of  such  a  orovision.  The 
agreement  between  plaintiff  and  Kelleher  and  the  formal  lease 
offered  by  plaintiff  were  excluded  from  evidence.  3No  cross  error  is 
assigned  upon  the  court's  ruling.  In  the  statement  by  defendant's 
counsel,  to  which  plaintiff  refers  us,  the  term  of  the  lease  is  said 
to  commence  May  1,  1939.  Even  if  properly  la  the  record  before  us 
for  our  consideration,  a  lease  between  defendant  and  Kelleher  commencing 
May  1,  1939,  would  confer  no  rights  prior  to  that  date  which  Kelleher 
could  have  contracted  awey  to  plaintiff.  He  are  compelled  to 
conolude  that  defendant's  contention  is  sound.  We  hold,  therefore, 
as  a  matter  of  law  thst  plaintiff  has  failed  to  &&&*   out  a  case. 

for  the  reasons  given  the  Judgment  is  reversed. 

JtfDfl-MEHT  MBTEHSED, 
Utf£,  P.J.  AND  BURKE,  J.  OOKOUH. 
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IS  THE  MATTER  OF  THE  ESTATE  OF       Q  Q9 
CHARLES  F.  ISAACS,  Deceased, 


P 


APPEAL  FROM 


LOUIS  I,  ISAACS,  EDITH  FLOOD, 

ELISABETH  OERRX,  GLARE  DONOHUE, 
MAR&UERITE  FRIVAT,  WILL  J.  ISAACS. 
MARIE  CARNS,  ED.  V.  ISAACS, 

Petitioners  -  Appellees, 

METROPOLITAN  TRUST  COMPANY, 

Respondent  -  Appellant. 


) 
) 

OIRGUIT  COURT 

1 

) 

COOK  COUNTY. 

<-/  /* 


MR.  JUSTICE  KILET  BELIVERED  THE  OPINION  OP  THE  COURT. 

This  proceeding  originated  lit  the  Probsts  Court  and  was 
designed  t©  recover,  froa  the  decedent* I  estate,  property  of 
the  petitioners.  The  prayer  of  the  petition  was  denied  In  the 
Probate  Court  and  an  aopeal  was  taken  t©  the  Circuit  Court  where 
the  matter  wag  retried  and  a  decree  entered,  In  favor  of  the 
petitioner,  froa  which  the  successor  administrator  has  appealed. 

The  petitioner*  are  three  brothers  and  five  sisters 
of  the  decedent  Charles  Isaacs.  Mathilda  Isaacs  was  their  mother. 
3he  died  In  1928.   At  the  time  <ff  her  death  she  was  the  owner  of  real 
and  personal  property.  Included  in  the  personal  property  owned  by  ^r 
were  two  stock  certificates  No,  00-94106  for  25  shares  of  Araour  &  Co. 
preferred,  and  No.CO-3438  for  20  shares  of  £.J.B>iAGH  &   SOSSS  eoauon 
stock.  These  certificates  had  been  issued  in  her  name  before  her 
death.  Another  certificate  No.  00-103379  for  7  shares  of  Araour  &  Co. 
preferred,  likewise  issued  in  her  name  before  her  death,  but  had 
been  purchased  with  the  money  of  her  daughter  Marguerite  Prlvat. 
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Charles  Isaacs,  decedent,  died  In  October  1943,  leaving 
as  hie  only  heir  Marguerite  Isaacs  lender,  an  adopted  daughter. 
She  served  as  administratrix  of  hie  estate  until  October  1945, 
when  she  became  a  non-resident  and  was  succeeded  by  the  respondent 
trust  Comnany.  An  inventory  filed  in  the  Charles  Isaacs*  estate 
listed,  among  other  things,  three  stock  certificates,  one  covering 
26  shares  of  Armour  &  Go.  preferred  stock,  one  covering  SO  shares 
Of  Armour  common  stock  and  one  covering  20  shares  of  E.  J,  Braoh 
&  Sons  common  stock.  These  certificates  were  issued  in  the  name 
of  decedent,  in  lieu  of  the  certificates  which  bore  the  name  of 
Mathilda  Isaacs  at  her  death. 

The  petition  alleges  that  after  Mathilda  Isaacs  died, 
the  nine  children  agreed  that  the  decedent  Charles  Isaaoe  should 
hold  and  manage,  until  its  sale  and  distribution,  both  the  real 
and  personal  property  of  their  mother;  that  pursuant  to  the  agree- 
ment, the  certificates  bearing  Mathilda  Isaacs  name,  including 
that  purchased  with  the  funds  of  Mrs.  Prlvat,  were  transferred 
to  decedent;  jBat  when  the  certificates  of  stock  were  transferred 
they  were  unendorsed;  that  thereafter  decedent,  without  knowledge 
of  or  authority  from  his  brothers  and  sisters,  caused  the  canoella- 
tlon  or  the  original  certificates  and  the  reissuance  to  him  of 
the  certificates  listed  in  the  inventory  of  hie  estate;  that 
during  his  lifetime,  after  the  transfer  of  the  stock  certificates 
to  him,  he  collected  whatever  dividends  were  paid  thereon  and 
appropriated  the  money  to  his  own  use  except  that  collected  from 
the  stock  bought  with  the  funds  of  Mrs.  Prlvat  and  that  these, 
until  decedent1 s  death,  were  disbursed  to  Mrs,  Prlvat;  and  that 
the  certificates  listed  as  assets  of  his  estate  were  not  his 
property  but  are  the  joint  property  of  decedent  and  the  petitioners • 
The  petition  prayed  an  assignment  of  the  interest  of  the  petitioners 
in  the  certificates  and  the  dividends. 
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The  answer  (Staled  the  aiaterial  allegations  of  the  petition, 
>3tcept  as  to  the  ownership  of  the  certificates  of  7  shares  of 

took  which  was  admitted  to  he  owned  by  Mrs.  Privat.  It  averred 
that  the  other  certificates  were  owned  by  the  decedent  and  that 
daring  his  lifetime  none  of  the  petitioners  made  any  claim  with 
respect  either  to  the  shares  of  stock  or  the  dividends.  It 
contained  an  averment  of  an  affirmative  defense  which  we  shall 
discuss  later  herein.  Defendant  introduced  no  testimony  at  the 
trial*  At  the  close  of  petitioners'  case  defendant  aade  a  motion 
for  a  finding  in  favor  of  the  estate  on  failure  of  proof  and 
upon  its  pleas  of  statutes  of  limitations  and  frauds,  the  court 
overruled  the  motion  and  entered  the  decree  appealed  from,  the 
decree  found  in  favor  of  the  oetitloners  and  granted  the  relief 
prayed. 

We  deem  it  unnecessary  to  dlsouss  the  several  contentions 
with  respect  to  trusts,  suffice  to  say  the  petition  did  not 
allege  the  elements  of  an  express  trust.  L Marble  v.  Marble.  S04  111. 
229/  nor  did  it  pray  for  a  finding  that  one  had  been  established. 
The  court  did  not  find  that  one  had  baen  established  by  the  proof. 
The  petition^ alleged  that  the  stock  and  dividends  *rere  their 
property  as  well  as  deoedent's  and  prayed  for  its  return.  The 
decree  found  the  property  was  not  that  of  decedent's  as  claimed  in 
the  answer,  but  was  held  by  him  for  plaintiffs  and  himself*  It 
ordered  the  assignment  of  the  atoek  according  to  the  interests  of 
the  parties  as  determined  in  the  decree.  We  think  that  the  finding 
in  the  decree  followed  the  pleadings  and  that  the  question  of  an 
express  trust  was  not  Involved,  the  colloquy  between  court  and 
counsel,  to  which  we  are  referred,  does  not  indicate  that  plain- 
tiff's  position  was  that  there  was  an  express  trust.  We  need 
not  consider,  therefore,  defendant's  contention  that  plaintiff 
has  changed  theories  in  this  court* 
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The  petitioners  vers  not  qualified  to  testify  at  the  trial. 
Louie  Privat,  husband  of  one  of  the  cautioners,  was  offered  as 
a  witness  to  support  the  petition.  Objeotion  wag  made  th-st  since 
his  wife  was  disqualified  under  Section  II  of  the  Evidence  Act, 
so  w*a  he.  The  court  overruled  the  objection  on  the  theory 
that  the  amendment  of  1935  to  action  V  of  the  Kvl&enee  Act  had 
removed  the  disqualification,.  This  was  error.  Helnemafl  v.  Hermann. 
385  111.  191;  Peters  v.  Peters.  376  111.  237;  Trelsaven  v.  Dixon. 
119  111.  543.  The  witness  was  not  competent. 

Objection  was  made  to  the  testimony  of  Attorney  Mlehels, 
a  witness  for  plaintiff.  Objection  was  made  on  the  ground  that 
the  witness  had  represented  decedent  in  his  lifetime.  The  court 
overruled  the  objection.  In  the  preliminary  examination  of  the 
witness  to  test  his  competency,  it  appeared  that  he  bad  drawn  up 
a  will  for  the  decedent  in  February  1929;  that  he  had  not  represented 
the  decedent  since  that  time;  that  he  had  represented  two  of  the 
petitioners  on  occasions  within  the  last  ^0  years  and  that,  although 
he  had  prepared  the  instant  petition  for  presentation  in  the  Probate 
Court,  he  withdrew  as  attorney  before  the  proceeding  commenced 
when  he  1  arned  it  was  to  be  contested  and  that  he  had  not  partici- 
pated in  the  proceedings  sinpe,  had  not  been  paid  and  did  not 
expect  to  be  paid.  Under  these  circumstances  the  witness  did  not 
come  within  the  rule  laid  down  In  MeKoy  v.  MoKean.  384  111.  112, 
cited  by  defendant.  We  think  the  court  properly  ruled  on  the 
competency  of  this  witness,  Spencer  v.  wilsey.  330  111.  App.  439, 

Attorney  Miehels  testified  to  eonversation  in  1929,  1938 
and  1939  with  decedent,  in  which  the  latter  stated  that  he  held 
the  stock  and  dividends  for  his  brothers  and  sisters  and  himself, 
and  that  he  was  to  sell  it  when  the  price  was  right,  distribute  the 
proceeds  and  the  income.  He  further  testified  that  deoedent  said 


5  aav   ,  tw*«*r<    , 

r**#ff  lb   ft  Aw  »JW 

*  *f 

ttaiJJ 

£*■  erf    , 

- 

■ 

.;■•    ■•:•:    ,•..:;.•....    ^atfM      •  »■•****•**   *■  *»*•»• gftt 

feioii  «ri  fftii*  fr  ,*o*Jtoe«fi  CUiv  ©£SI  Aha 

t*£««iiiiS  Mia  I  aid  no1*.  •ftMMvlfe  itm  ^octfi  •£* 

,tf  ANN     X  I  •        ad  *j«W  ham 


*****  »4^mmi«  IfrtMUl  «■»«  «to  &*&  pprtftWhMi  ***** 
Mi**!  i»  i&3§  ^  **i«*  *»  ****♦  *  **•*■»***»»**•  »M 

tit  mm  **  **t  feiniiwii  *»  ***** 

HP  t&#  *to«fc*       a  ltitir  w»  i»ti<oan»A  is 
'wir  tfeiHk  5t§  *«atisa&ar  eat 


plaintiff's  MMi  *©  #0%*  %M  #s6h  ****  9f  ""•**«** 
m*0*  l*W*WJ  is  fell  *1  *^*  •■*  »•  ««"*■  *  •*"  •• 
i|ii||  Iff  Iwtr  «*tat«,     MMtiBi  HI  ®®$  «**•**  *•  **•  ********* 

pi  a*  p^«ba  ##  Hi  wiiHiiiiHiKi       $*  usi**t*t©*i#a  **  M  *****- 


t&»  t 


§g  th#  totiM  tftt  *&*  pen*  !•■*•*■,  <tf*  414.  mi  mumc  mm?  ^ 


pp|  m»  Aim  ianns,  <?.  co«»i 


' 


ft 


"'■■    -■'-'      '•'■      V--^ '..:■•.      •-      '-"  /'.      :••;      .!      y;  „  <■.,  .-      || 


^r 


i 

lad  m 


w$3 


\ 


:  MM  I   M  -    X  -  MH    ■t  a  j 


. 


f 

he  had  paid  the  dividends  to  Mrs.  Privat  on  her  7  shares  of  stock. 
Another  witness  testified  that  she  had  conversations  with  the 
deoedent  in  1933  and  twice  in  1940,  to  substantially  the  same 
effect.  One  of  the  petitioners  testified  to  a  conversation  with 
Mrs.  Henderson,  after  the  death  of  the  decedent,  in  which  Mrs. 
Henderson  said  that  she  was  going  to  make  arrangements  to  turn 
over  the  stock.  A  letter  was  introduced  in  evidence  written  toy 
Mrs.  Henderson  after  she  became  a&rainlstratrlx  which  indicated 
J&at  she  intended  to  return  to  Chicago  to  distribute  the  stock. 
jT^A     We  think  that  the  foregoing  testimony  warranted  the  finding 
l^y  -  of  the  trial  court  that  the  stock  and  dividends  were  the  property 
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of  the  decedent  and  the  petitioners  and  did  not  belong  solely  to 


the  decedent.  The  court  needed  to  go  no  further.  We  conclude, 
that  the  decree  was  prooer  and  It  is  affirmed. 

AFFIRMED, 

■ 

L»fl£,  F.J.  AMD  BUHKE,  J.  CONCUR. 
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JOHN   SYDOft, 


I 


L  faofc 


appellee-,-'  ) 

v«  )       cihcux?  court 

RJsNA  BERCHER,   doing  business  as  ) 

CAGE  LIQUOR  STORE,  )  COOK  COUNTY. 


* 


Appellant. 
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MR.  JUSTICE  out  Mun  r«e  opinion  op  the  court. 

This  is  a  personal  injury  action  originally  commenced 
against  the  owner  of  the  premises,  ana  lessee  of  part  thereof, 
upon  which  plaintiff  was  injured,  before  trial  the  suit  was 
dismissed  as  to  Mrs.  varpaek,  owner,  upon  oayment  to  plaintiff 
of  2,500,  The  trial  proceeded  ngftiffffl  the  tenant  Rena  Merger 
and  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for 
."2,500.  Defendant  has  appealed. 

Plaintiff  suffered  his  injuries  about  7:30  P.M.  July  29, 
1942.  He  fell  in  a  hallway  of  the  premises  owned  by  Up,  and  Mrs. 
Warpack  at  the  southwest  corner  of  55th  Street  and  California 
Avenue  in  Chicago.  The  premises  consist  of  a  one  story  building, 
divided  into  a  *itery,  in  the  corner  store;  a  restaurant  operated 
by  the  varpacke  on  the  California  Avenue  side,  south  of  the  bakery; 
and  a  liquor  store  operated  by  -iena  berger  west  of  the  bakery  on 
55th  street.  The  hallway  runs  from  the  south  rear  of  the  premises 
north  to  the  liquor  store.  About  four  weeks  before  the  plaintiff 
was  injured,  a  oiece  of  metal  mi  placed  at  the  base  of  the  south 
exit  of  the  hallway  near  a  door  leading  into  the  restaurant,  Plain- 
tiff tripped  upon  this  metal  and  fell,  breaking  both  bones  in  his 
right  leg. 

Defendant  contends  that  the  hallway  was  common  to  all  the 
tenants,  km  not  controlled  by  her  and  that  she  was  not  liable, 
therefore,  for  injuries  from  defects  arising  out  of  wrongful  main- 
tenance. Plaintiff  to  support  the  judgment  on  this  point  says  thadfc 
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defendant  adopted  the  hallway  ae  a  mean*  of  passage  and  was  an 
invitor  of  plaintiff,  charged  with  the  duty  of  maintaining  the  way 
reasonably  safe  for  plaintiff  her  invitee;  that  the  proximate  cause 
of  the  plaintiff's  injury  was  the  negligent  invitation  to  plaintiff, 
her  customer  and  invitee,  to  use  the  hallway  when  she  knew,  or 
should  have  known,  of  Its  dangerous  condition;  and  that  the  defective 
state  of  the  hallway  was  merely  the  condition  which  made  the  injury 
possible* 

Defendant  was  in  possession  of  the  liquor  store  under  an 
assignment  of  the  lease  made  July  11,  1943.   The  night  of  the 
accident  her  husband  was  tending  bar.  Plaintiff  testified  that 
after  having  had  drinks  in  the  store,  he  started  for  the  front  door 
on  his  way  to  Warpaek's  restaurant  and  the  bartender  said  to  him 
"use  the  shoe*"  out,  go  through  the  rear  door,"  Plaintiff  did  so. 
The  rear^door  of  defendant's  store  opened  into  the  hallway.  The 
hallway  extended  south  about  25  feet  to  the  rear  door.  Near  the 
north  end  of  the  hallway  on  the  east  side,  a  door  opened  into  the 
bakery  and  also  on  the  east  side  a  doer  opened  into  the  restaurant. 
On  the  west  side  about  midway  between  these  doors  two  doors  opened 
into  toilets,  one  for  the  bakery  and  one  for  the  restaurant.  The 
toilet  for  the  liquor  store  was  within  that  store.  The  bakery 
stored  flour,  and  the  restaurant  stored  pop  oeees,  in  the  hallway. 
The  hallway  was  used  for  delivery  purposes  and  it  was  not  usual  for 
customers  to  use  it.  Repairs  In  It  were  made  by  the  owners,  A 
porter  for  the  bakery  and  Mr.  Varpack  cleaned  the  hallway.  Cleaning 
was  mutual.   "Everybody  cooperated  to  help." 

Plaintiff  alleged,  and  defendant  denied,  her  possession 
and  control  of  the  hallway,  defendant's  oontsntlon  was,  therefore, 
made  an  issue  by  the  rsleadlngs.  Mrs.  arpack  in  her  answer  averred 
thst  the  hallway  was  not  common,  we  see  no  merit  to  plaintiff's 
er  Sention  thrt,  for  lack  of  traversing  this  averment,  defendant  is 
b   id  by  it.  Suffice  on  the  point  to  say  that  It  is  a  legal  con- 
«   ion. 
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The  lease  covering  the  premises  was  Introduced  in  evidence. 
From  it  end  from  the  testimony  it  is  clea*  in  our  view  that  the 
hallway  m*   a  common  way  for  the  use  of  the  three  stores.  Defendant 
did  not  possess  it  and  had  no  control  over  it.  The  landlord  had 
possession  and  control  of  it,  the  consentient  duty  of  maintaining 
it' in  a  reasonably  safe  condition  and  the  attendant  liability  for 
injuries  arising  out  of  a  breach  of  the  duty.  Murphy  v.  Ill,  state 
TrsULQo...  575  111.  310;  32  Am.  Jure.  p.  561,  et  sea.  This  duty  on 

g 

the  part  of  the  landlords  extended  to  Plaintiff  who  was  on  the 
premises  under  defendant's  right.  32  Am.  Juris,  p.  567.  Plaintiff 
eays  that  he  was  defendant*®  invitee  in  the  hallway.  Precision  is 
required  here.  As  defendant's  customer,  plaintiff  was  her  invitee 
on  the  premises.  Assuming  the  truth  of  plaintiff's  testimony, 
defendant  through  her  husband,  the  bartender,  invited  plaintiff  to 
use  the  rear  door  of  the  store  and  hallway  en  his  way  to  the 
restaurant.  This  did  not  render  plaintiff,  defendant's  invitee 
while  he  walfced  in  the  hallway  to  the  restoorant  so  as  to  mate 
applicable  the  rule  of  liability  obtaining  between  invitor  and 
invitee,  where  the  former  has  control  and  oosseeaion  of  the  premises. 
In  the  hallway  plaintiff  was  invitee  of  the  owners.  Lessee  is  not 
responsible  where  the  injury  occurs  in  a  common  passageway  not  under 
the  lessee* s  control,  32  Am.  Jur.  p.  699. 

The  oases,  except  one,  cited  by  nlalntiff  to  this  point 
are  those  in  which  the  Invitor  was  in  possession  and  control  of  the 
premises  upon  which  the  injury  occurred.  The  exception  is  Q'ahav  v. 
Chicago  Motor  CoooH  Co.,  328  111.  Apri,   457,  ^^   &  pASfl#nger  on  a 
bus  was  injured  when  she  stepoed  off  the  bus.  The  rule  under  which 
the  Goach  Company  was  helfl  liable,  was  that  carriers  must  furnish 
passsngers  with  a  reasonably  safe  „ia©e  to  alight.  It  is  slain 
that  none  of  these  cases  are  helpful  to  plaintiff  in  the  instant  ease, 


,aom  y*  ••••X  •At 

•  •• 
■  '  :** 

aji  Ml  •«  »»  «***»»- 

•rt*  e. 


Plaintiff  says  that  in  any  event  the  negligent  maintenance 
of  the  hallway  was  a  mere  condition  and  that  the  proximate  oause  of 
his  injury  was  the  negligence  of  the  defendant  in  falling  to  protect 
him  either  by  preventing  his  use  of  the  hallway  or  by  warning  him 
against  its  dangerous  condition,  of  whieh  defendant  pM*a  or  should 
have  known.  Negligence  presupposes  breach  of  a  duty.  There  was  no 
duty  here  on  defendant's  part  to  do  either  of  the  things  which 
plaintiff  charges  it  was  her  duty  to  do.  Furthermore,  there  is  no 
evidence  in  the  record  to  orove  thst  defendant  knew,  or  from  which 
an  inference  can  be  drawn  that  she  should  have  known,  of  the 
existence  of  the  allegsd  dangerous  condition. 

The  only  duty  that  we  ©ah  see  which  was  owing  to  plaintiff 
under  the  circumstances  of  the  instant  case,  was  that  of  the  land- 
lord to  which  we  have  referred.  Since  there  is  no  controversy  about 
the  material  evidence,  we  hold  as  a  matter  of  law  that  defendant  is 
not  liable  for  the  injuries  suffered  by  plaintiff. 

Plaintiff  assigned  cross-errors  upon  the  rulings  of  the 
trial  court  refusing  him  leave  to  file  an  amendment  to  his  complaint 
and  in  admitting  the  lease.  We  see  no  error  in  the  admission  of 
the  lease  which  was  relevant  on  the  question  of  possession  and 
control.  It  is  needless  for  us  to  pass  upon  the  other  claim  of  error 
assigned.  The  amendments  offered  were  to  conform  the  ole&dings  to 
the  proof  which  we  have  already  covered  in  our  determination* 

Plaintiff  testified  that  he  gave  Mrs.  >?arpaek  a  release  for 
the  $2,500  he  had  received  from  her.  Defendant  seems  to  elaim  benefit 
of  that  release  to  bar  this  action  against  bar.  This  claim  was  not 
made  at  the  trial  and,  in  view  of  our  conclusions  hereinabove,  we  need 
not  decide  whether  we  have  the  power  to  pass  on  the  claim  in  this  court* 

Ke  see  no  necessity  of  considering  any  other  point. 

For  the  reasons  given  the  Judgment  is  reversed  and  Judgment 

is  entered  in  this  court  for  defendant  against  >laintiff, 

JUDGMENT  RSVER8E&  AND  JODGMJL'liT  HE 
FOR  DEFENDANT  AGAINST  PLAINTIFF, 

Uttft,    P.J.    AND  BUIULt,    J.    0ON0UB. 
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A.  OGHODKIKj  THE  NATIONAL  1HKERAL  5 

COMPANY,  an  Illinois  Corporation,  ) 

and  A.  OGRODNIX,  for  the  use  of  ) 

The  National  Mineral  Company,  )  APPEAL  FROM  MUNICIPAL 

Plaintiffs-Appellants,  ) 

)  COURT  OF  CHICAGO, 
v. 

LOUIS  CAPHON,  HARRY  SACKS,  JOHN 
DOE  and  MARY  ROB, 

Defendants, 

HARRY  SACKS, 

Defendant-Appellee . 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OP  THE  COURT. 

Plaintiff,  A.  Ogrodnik  and  The  National  Mineral  Company, 
an  alleged  plaintiff,  appeal  from  a  judgment  order  of  the  Muni- 
cipal Court  of  Chicago  sustaining  defendant  Harry  Sacks1  motion 
to  strike  the  fourth  amended  statement  of  claim,  dismissing  the 
suit,  and  ordering  "that  the  defendant  do  have  and  recover  from 
the  plaintiff  herein  his  damages  for  the  use  and  detention  of 
the  property  from  the  time  it  was  taken  until  a  return  thereof 
shall  be  made,  and  his  eosts  of  suit  and  charges  in  this  behalf 
by  him  expended  and  that  execution  issue  for  said  costs  of  suite 

nd  it  is  further  ordered  that  a  writ  of  retorno  habendo  do 
issue  herein  for  the  return  of  said  property  replevined  herein 
by  virtue  of  the  writ  of  replevin  issued  in  this  cause." 

On  Saturday,  December  9>  1944,  there  was  filed  a  replevin 
suit  in  the  name  of  A.  Ogrodnik  against  Louis  Capron,  Harry  Sacks, 
John  Doe  and  Mary  Roe.  The  statement  of  claim,  signed  by  "A. 
Ogrodnik,  Plaintiff,"  alleges  that  plaintiff,  A.  Ogrodnik,  was 
lawfully  entitled  to  the  possession  of  980  cartons  of  Helene 
Curtis  Beauty  Supplies  and  Equipment  of  the  value  not  in  excess 
of  $6,000.  On  the  same  day  a  writ  of  replevin  issued,  a  replevin 
bond  in  the  sum  of  $12,000  was  given  to  the  bailiff,  and  the 
property  was  seized  by  that  official,  who  did  not  relinquish 


(  , 


, 


■ 


t 


I 
->o  ric'        . 

: 

v.  C 

a.tv;         .  '  <. 

nocf 


-2- 

the  property  to  plaintiff  until  he  was  given  an  additional 
bond  in  the  sum  of  $6,000.  The  clerk's  office  of  the  Municipal 
Court  closes  at  12  noon  on  Saturdays.  Prom  subsequent  plead- 
ings filed  by  plaintiff  it  appears  that  a.  Ogrodnik  was  a 
stenographer  in  the  office  of  the  attorneysfor  plaintiff  and 
that  she,  individually,  had  no  right  to  the  possession  of  the 
property.  The  affidavit  in  support  of  the  statement  of  claim 
was  made  by  «H.  Spitzer,"  a  "stenographer"  in  the  said  office, 
"the  duly  authorized  agent  of  plaintiff  in  the  above  entitled 
action."  Defendant  is  justified  in  contending  that  the  suing 
out  of  the  writ  of  replevin  by  «A  Ogrodnik,  Plaintiff,"  was  a 
flagrant  abuse  of  the  court's  process.  Appellants'  claim  that 
the  filing  of  the  suit  in  the  name  of  A.  Ogrodnik  was  to  avoid 
disclosure  to  defendants  of  the  fact  that  the  merchandise  had 
been  located,  does  not  justify  the  seizure  of  the  goods  at  the 
suit  of  A.  Ogrodnik.  There  was  a  simple,  legal  way  to  avoid 
disclosure  of  the  commencement  of  the  suit,  viz.,  a  motion  to 
suppress  publication  of  the  suit.  The  verified  statement  of 
claim  alleges  that  "the  value  of  said  property  does  not  exceed 
$6,000.00,"  but  in  subsequent  statements  of  claim  plaintiff 
alleges  that  the  property  seized  was  of  the  value  of  $19,00®. 

The  only  defendant  served  was  Harry  Sacks,  who  filed  an 
affidavit  of  defense,  and  the  case  was  set  for  trial,  but  before 
the  date  for  trial  was  reached  a  new  attorney  filed  his  appear- 
ance as  an  additional  counsel  for  plaintiff,  and  asked  leave  to 
file  an  amended  statement  of  claim,  which  leave  was  granted,  and 
an  amended  statement  of  claim  consisting  of  two  counts  was  filed 
by  plaintiff.  The  first  count  alleges  that  plaintiff  was  law- 
fully entitled  to  the  possession  of  the  property  listed  in 
Appendix  A  attached  to  the  statement  of  claim,  and  that  plain- 
tiff's claim  and  cause  of  action  is  derived  by  assignment  from 
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The  National  Mineral  Company.  The  second  count,  in  the  alter- 
native, is  for  goods,  wares,  and  merchandise  sold  and  delivered. 
Defendant's  motion  for  an  order  directing  plaintiff  to  file  a 
more  definite  statement  of  claim  specifically  alleging  how  and 
why  plaintiff  is  entitled  to  the  possession  of  the  property  was 
allowed,  and  the  second  amended  statement  of  claim,  signed, 
"A.  Ogrodnik  Plaintiff,"  was  filed.   It  alleges:   »*.  Said 
property  is  unlawfully  detained  by  the  defendants.  Defendant 
Harry  Sacks  induced  plaintiff  to  ship  said  goods  to  Indianapolis, 
Indiana,  upon  the  representation  that  such  property  was  for  dis- 
tribution in  Indianapolis,  Indiana  and  surrounding  territory 
through  a  business  opened  there  or  to  be  opened  there  by  defend- 
ant. Said  representation  was  false  and  was  known  to  be  false  to 
defendant  at  the  time  it  was  made.  In  fact  defendant  without  the 
knowledge  of  plaintiff  and  Immediately  upon  delivery  to  a  ware- 
house in  Indianapolis  by  plaintiff  reshipped  said  goods  to  Chicago, 
and  concealed  the  saw  in  a  store  behind  painted  windows  and,  as 
Plaintiff  is  informed  and  believes,  began  to  sell  such  goods  in 
Chicago  contrary  to  the  distribution  program  of  plaintiff.  Plain- 
tiff shipped  said  goods  in  reliance  upon  the  representation  of  de- 
fendant and  would  not  have  shipped  such  goods  to  defendant  for 
sale  in  Chicago.  Upon  learning  of  the  foregoing  facts  plaintiff 
rescinded  the  transaction.  3.  *  *  *  4.  The  value  of  said 
Property  does  not  exceed  nineteen  Jhousand  Dollars.  5.  m  case 
the  property  or  some  part  thereof  shall  not  be  delivered  to  the 
bailiff  under  the  writ  the  plaintiff  will  claim  the  value  there- 
of. #  *  *  6.  Plaintiff »s  claim  and  cause  of  action  is  derived 
by  assignment  from  The  National  Mineral  Company,  an  Illinois  Cor- 
poration." The  second  count  alleges,  in  the  alternative,  that 
"Plaintiffs  claim  is  for  goods,  wares,  and  merchandise  sold  and 
delivered  to  defendant  at  defendant's  instance  and  request,  for 
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which  defeat  has  failed  „,  rBfuseJ  to  pay  ^^  ^ 
revested."     Defendant-a  motlon  to    strlke   t,Kt  sfatemew  ^ 

claim  was  sustained  and  plaintiff  then  filed  a  third  amended 
statament  of  clain,  ln  ,vhlch  she  alleg9s!   ^  PlaiuUff  ,s 
claim  and  cause  of  action  is  derived  fro*  The  Nation*!  Hineral 
Coapany,  an  Illinois  corporation,  by  an  instrument  dated  Dee- 
ember  a,  m*, .  00P7  of  whleh  ls  =ttaohea  as  E3diiwt     ^ 

Plaintiff  is  the  actual  bona  fide  owner  of  such  claim  f,r  the 
Purpose  of  suit,  it  having  been  necessary  to  avoid  disclosure 
of  the  filing  of  this  suit  in  order  to  prevent  removal  of  the 
goods  replevins  herein."  ?,     (Ifcre  pl:lntlf.  realleges>  ^ 
substance,  paragraph  t  of  the  second  amended  statement  of 
claim.)  The  ttt*  m**M   statement  of  claim  also  alleges, 
"in  the  alternative,  plaintiffs  claim  is  for  gcodS,  wares  and 
merchandise  sold  and  delivered  to  Pendant  on  or  about  Decem- 
ber 3,  1944  at  defendants  instance  and  reo.uest,  for  which  de- 
fendant has  failed  and  refused  to  pay  though  often  revested." 
Exhibit  I,  attached  to  the  Udrf  tended  statement  of  claim, 
purports  to  be  a  ietter  of  The  National  Mineral  Company,  2638 

Horth  Pulaski  Read,  chic^o  nn^i.  -  *  . 

u,  .aacago,  Illinois,  dated  December  8,  1944 

which  reads  as  follows! 

"TO  'VHOM  IT  HAY  COKCHWt 

"The  national  Mineral  ,or,paRy  hereby  a£3lgns  ^  fc  gj^m        * 
all  claims  of  any  kind  or  nature  and  any  causes  of  action  which 
it  mr  have  against  I!srry  Sacks  or  f,ouis  Caprcn,  including-  all 
claims  and  causes  of  action  relating  to  merchandise  shipped  te 
Indianapolis  consigned  to  Harry  Sacks  and  thereafter  removed  from 
Indianapolis  without  the  Pledge  or  consent  „  ^  ^^  ^ 
including  a  claim  for  the  balance  of  said  goods  wherever  located 
"The  assigner  hereby  authori.es  the  said  ,.  o^rod^  to  institute 
any  suits  or  take  any  action  necessary  to  obtain  possession  of 


,         .     ..     • 

■ 


- 


t 
■ 

<   ■  ■ 
» 

«    ■ 

: 


l  . 

■ 


-5- 

said  goods. 

"THE  NATIONAL  MINERAL  COMPANY 

"BY  (Signed)  G»  Gid«lt»" 
(Italics  ours*) 

Upon  notion  of  defendant  the  third  amended  statement  of 
claim  was  stricken,  and  plaintiff  thereafter  filed  a  "4-th 
Amended  Statement  of  Claim,"  which  purports  ft  t~  ,  feg^ 
CQjgBla^nJL.of  plaintiffs  ht   offroin1k  and  The  Nation  m^-, 
Company,,  hereinafter  sometimes  called  appellants. 

Count  I  alleges: 

"The  plaintiff  A.  QgrodrHk,  ciaims  as  follows^ 

"1.  The  plaintiff  is  lawfully  entitled  to  the  possession 
of  the  following  described  property:   [Here  follows  a  descrip- 
tion  of  the  property.] 

"2.  Said  property  is  unlawfully  detained  by  the  defend- 
ants or  either  of  them. 

"3.  Said  property  has  not  been  taken  for  any  tax,  assess- 
ment or  fine  levied  by  virtue  of  any  law  of  this  state  against 
the  property  of  the  plaintiff  or  against  the  plaintiff  indivi- 
dually, nor  seized  under  any  execution  or  attachment  against  the 
goods  and  chattels  of  the  plaintiff  liable  to  execution  or  attach- 
ment,  nor  held  by  virtue  of  any  writ  of  replevin  against  the 
plaintiff. 

"4.  The  value  of  said  property  does  not  exceed  $19,000,00. 

%     In  case  the  property  or  some  part  thereof  shall  nat 
be  delivered  to  the  bailiff  under  the  writ  the  plaintiff  will     ' 
claim  the  value  thereof.  The  total  value  the  plaintiff  believes   , 
to  be  $19,000.00. M 

Count  II  Is  as  follows: 

"Plaintiff,  the  National  Hinsral  &*&&   in  the  alterna- 
tive, claims  as  follows: 
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Ml-5«  Plaintiff  realleges  paragraphs  1-5  of  Count  I 
as  paragraphs  1  to  5  of  this  Count  II. ■ 

Count  III  is  as  follows: 

"Plaintiffs,  The_?rational  Ilineral  Company  and  A.  Qgrod- 
nifty  in  the  alternative,  claim  as  follows: 

"1-5.  Plaintiffs  reallege  paragraphs  1-5  of  Count  I  as 
paragraphs  1  to  5  of  this  Count  III," 

Count  IV  is  as  follows: 

"Plaintiff,  A.  Ogrodnik,  in  the  alternative,  claims  as 
follows : 

"1-5.  Plaintiff  realleges  paragraphs  1  to  5  of  Count  I 
as  paragraphs  1  to  5  of  this  Count  IV. 

"6.  Plaintiff  is  an  agent  for  The  National  Mineral  Com- 
pany, the  ovmer  of  said  property." 

Count  V  is  as  follows: 

"Plaintiff,  a.  Ogrodnik,  in  the  alternative,  claims  as 
follows : 

"1-5.  Plaintiff  realleges  paragraphs  1  to  5  of  Count  I 
as  paragraphs  1  to  5  of  this  Count  V. 

"6.  Plaintiff  sues  as  assignee  of  a  non-negotiable  chose 
in  action,  assigned  by  The  National  Mineral  Company  to  plaintiff 
on  and  before  December  8,  1944,  by  written  and  oral  authorization. 
In  the  alternative,  plaintiff  is  assignee  of  the  said  property  by 
assignment  of  The  national  Mineral  Company  to  plaintiff  on  and 
before  December  8,  1944.  Plaintiff  is  the  bona  fide  owner  of 
said  chose  in  action,  property  and  claims," 
Count  VI  is  as  follows* 

"Plaintiff,  A, Ogrodnik,  in  the  alternative,  claims  as 
follows : 

"1-5 <»  Plaintiff  realleges  paragraphs  1  to  5  of  Count  I 
as  paragraphs  1  to  5  of  this  Count  VI, 

"6,  Plaintiff  is  the  legal  owner  of  said  claim  and 
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property  as  trustee  for  The  national  Mineral  Company,  the  bene- 
ficial owner  thereof,  and  said  legal  title  was  assigned  to 
plaintiff  by  The  National  Mineral  Company  on  and  before  December 
8,  1944,  by  written  and  oral  authorization.  Plaintiff  is  the 
bona  fide  owner  of  the  legal  title  to  said  claim  and  property." 
Count  VII  is  as  follows t 
"Plaintiff,  a.  Ogrodnik,  claims  as  follows: 
"1-5.  Plaintiff  realleges  paragraphs  1-5  of  Count  I  as 
paragraphs  1  to  5  of  this  Count  VII. 

"6.  Plaintiff  sues  as  plaintiff  for  the  use  of  The 
National  Mineral  Company." 

Count  VIII  in  the  alternative  is  as  follows : 
"Plaintiff,  A.  Ogrodnik,  claims  as  follows! 
"1-5.  Plaintiff  realleges  paragraphs  1-5  of  Count  I 
as  paragraphs  1  to  5  of  this  Count  VIII. 

"6.  Plaintiff's  claim  and  cause  of  action  is  derived 
from  The  National  Mineral  Company,  an  Illinois  corporation,  by 
oral  authorization  on  or  before  December  8,  1944,  and  by  an  in- 
strument dated  December  3,  1944,  stating  as  follows:  [Here 
follows  the  letter  of  The  National  Mineral  Company  heretofore 
quoted.]" 

Count  IX  in  the  alternative  is  as  follows: 

"1-6.  Plaintiff  realleges  paragraphs  1  to  6  of  Count 

vni. 

"7.  Plaintiff  is  the  actual  bona  fide  owner  of  the  chose 
in  action  assigned  thereby." 

"WHEREFORE  plaintiff  claims  as  follows: 

"1.  The  plaintiff  claims  a  writ  of  replevin  and  seizure 
and  delivery  of  possession  ©f  the  property  and  damages  of  the 
value  of  so  much  of  the  property  as  is  not  delivered,  as  damages 
and  damages  for  the  detention. 

"2.  Damages  of  $10,000.00  for  the  value  of  the  property 
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not  delivered  to  plaintiff  and  for  the  taking,  detention  and 
conversion  thereof  by  defendant. 

rt3.  In  the  alternative  plaintiff  claims  the  value  of 
the  property  not  seized  under  the  writ, 

[Signed]  wAaL_0.grodnik  &  The  National 

Mineral  Company  Plaintiffs 

"Adolph  A.  Eubj-nson  g  fcljtifc 

|erg^r_aaOfilji,  ^ttgrneys. 
for  plaintiffs 

"I,  A.  Ogrodnik  make  oath  and  say  as  follows: 

"1.  My  age  is  legal  years,  my  office  is  100  W,  Monroe  Street. 

"2.  I  am  a  plaintiff  in  the  above  entitled  action  and  agent 

for  The  National  Mineral  Company,  plaintiff,  and  as  such  have 

full  knowledge  of  the  facts  relating  to  the  above  Statement  of 

claim* 

"3.  The  facts  alleged  in  said  statement  of  claim  are  true. 

[Signed]  "A  0»Grodnik 

"Subscribed  and  Sworn  to  Before 

Me  This  7th  day  of  November,  1945. 

"Helen  Berenice  Spitzer 

"Notary  Public    SEAL" 

Then  appears  the  following? 

"COUNT  X,  IN  THE  ALTERNATIVE 

"?Iaintiff*._At.  Ogrodnik,  or.  ?fee_Natioml__Hine^^^ 
claims  as  follows: 

"October  27,   1944  t©  November  13,  1944 
8  shipments $18,928.80 

"2.  There  are  no  credits  or  set  offs  to  said  claim, 
"3.  Plaintiff  claims  judgment  for  $19,928,80. 
[Signed]  "A.  Ogrodnik  and  the  National  Mineral 
Company"  (Italics  ours.) 

Defendant  Harry  Sacks  filed  a  motion  to  strike  the  fourth 
amended  statement  of  claim  and  in  support  of  the  motion  set  up 
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many  grounds,  certain  of  which  we  will  hereafter  refer  to  In 
this  opinion,  on  November  28,  1945,  the  trial  oourt  sustained 
defendant -s  .notion  to  strike  the  fourth  amended  statement  of 
claim  and  an  order  was  entered  to  that  effect.  AS_ao_further 
BStloajjas_m.de  b7  plaintiff  the  trial  court  then  entered  the 
judgment  order  in  question,  on  December  18,  1945,  appellants 
filed  a  motion  that  the  judgment  be  vacated,  which  motion  was 
denied.  M  will  again  refer  to  that  motion. 

Appellants  contend  that  the  fourth  amended  statement  of 
claim  sets  out  a  cause  of  ,ction  in  replevin  and  in  contract, 
and  that  the  trial  court  erred  in  striking  that  statement  of 
claim.  It  has  been  held  that  a  motion  to  strike  upon  the  ground 
that  the  statement  of  claim  has  not  stated  a  cause  of  action  is 
a  sufficient  compliance  with  the  Civil  Practice  Act  (see  Bolmert 
2^ajarji&^_ssjn.  362  111.  403,  408),  but  in  the  instant 
oaso.  as  before  stated,  defendant's  motion  to  strike  alleges 
numerous  substantive  defects  in  the  fourth  amended  statement 
of  claim.  Replevin  is  an  extraordinary  remedy  governed  solely 
by  statute,  and  the  provisions  of  the  statute  must  be  strictly 
followed.  Replevin  is  a  possessory  aotion,  and  the  plaintiff 
must  recover,  if  at  all,  on  the  strength  of  his  own  title  or 
his  right  to  immediate  possession,  and  not  on  the  weakness  or 
lack  of  title  or  right  of  possession  of  the  defendant.  (Pease 
2^2iito_  18?  Ul.  456S  mm^Mam  *to,  rin.n..  .„,, 
350  in.  445,  449.)  The  right  of  possession  is  essential  to 
maintain  the  aotion  and  it  is  necessary  that  the  plaintiff  be 
entitled  to  the  property  at  the  time  the  writ  was  sued  out. 
(aoriarty.  v.  stoffa™,,,  89  111.  528.) 

In  their  brief  appellants  treat  The  Sational  Mineral 
Company  as  the  real  party  in  interest  ,M  in  the  fourth  amended 
statement  of  claim  the  pleader  artfully  attempted  to  .oin  The 
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National  Mineral  Company  as  an  additional  plaintiff.  Defend- 
ant Sacks  contended  upon  the  motion  to  strike  and  contends  here 
that  The  National  Mineral  Company  had  no  standing  as  a  party 
plaintiff,  was,  in  fact,  a  stranger  to  the  suit,  and  that  there- 
fore defendant  was  not  obliged  to  answer  the  fourth  amended 
statement  of  claim,  which  purports  to  be  a  pleading  filed  by 
"A.Ogrodnik  &  The  National  Mineral  Company,  Plaintiffs,"  and 
that  his  motion  to  strike  was  the  proper  and  apt  way  in  which 
to  attack  the  fourth  amended  statement  of  claim.  This  contention 
is  clearly  a  meritorious  one.  No  request  was  made  by  plaintiff 
A.  Ogrodnik  nor  by  The  National  Mineral  Company  to  allow  that 
Company  to  become  a  party  plaintiff  to  the  suit,  n©r  was  any 
order  of  court  entered  granting  leave  to  The  National  Mineral 
Company  to  become  a  party  plaintiff.  Municipal  Court  Rule  21 
and  Section  26  of  the  Practice  Act  provide  that  new  parties  may 
be  added  to  a  cause  on .order  of  the  court.   Appellants  contend 
that  The  National  Mineral  Company  had  the  right  under  Section 
22a  of  the  Illinois  Replevin  Act  to  Intervene  in  the  cause  and 
that  the  trial  court  erred  in  denying  that  Company  leave  to 
intervene.  It  is  a  sufficient  answer  to  this  contention  to  state 
that  that  Company,  although  it  had  practically  a  year  in  which  to 
intervene  in  the  cause,  did  not  see  fit  to  exercise  that  right 
until  some  time  after  the  instant  judgment  was  entered.  The 
reason  why  it  did  not  in  apt  time  and  in  a  proper  way  file  a 
petition  for  leave  to  intervene  is  obvious.  If  it  to  filed  such 
a  petition  it  would  have  to  directly  challenge  the  right  of 
plaintiff  A.  Ogrodnik  to  possession  of  the  property,  and  to 
avoid  imperiling  her  suit  appellants  attempted,  in  the  fourth 
amended  statement  of  claim,  to  make  The  National  !£ineral  Company 
an  additional  plaintiff  to  the  proceedings.  The  attorneys  for 
A.  Ogrodnik  are  also  the  attorneys  for  The  National  Mineral  Com- 
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party.  Section  4  of  the  Replevin  Act  provides  that  "The  person 
bringing  such  action  shall,  before  the  writ  issues,  file  with 
the  clerk  *  *  *  an  affidavit,"  and  Section  10  provides  that 
"Before  the  execution  of  any  writ  of  replevin  the  plaintiff 
*  *  *  shall  give  to  the  sheriff  *  *  *  or  other  officer  a  bond 
with  sufficient  security  in  double  the  value  of  the  property 
about  to  be  replevied."  The  r?ational  Mineral  Company  complied 
with  neither  requirement,  if  that  Company  had  filed  a  motion 
for  leave  to  become  a  party  plaintiff  to  the  suit  upon  the 
grounds  it  now  urges,  that  it  is  the  real  party  in  interest, 
the  trial  court  would  undoubtedly  have  ruled  that  the  proper 
way  for  it  to  assert  its  right  to  possession  was  by  intervening 
in  accordance  with  the  provisions  of  the  Act;  but,  in  any  event, 
the  court  could  not  properly  allow  it  to  become  a  party  plaintiff 
to  the  suit  until  it  furnished  the  bond  required  by  the  statute. 
A  fortiori,  A.  Ogrodnife,  plaintiff,  in  the  original  statement 
of  claim  alleged  that  she  was  entitled  to  the  possession  of  the 
property,  and  upon  that  statement  the  writ  of  replevin  Issued 
and  the  property  was  seized.  As  she  could  only  reeover  on  the 
strength  of  her  right  to  immediate  possession,  t©  permit  her  to 
interject  into  the  suit  The  National  Mineral  Company  as  an  addi- 
tional party  plaintiff  would,  in  effect,  permit  her  to  plead  the 
right  of  possession  of  the  property  in  a  third  person.  Holler  v. 
Goleson,,  23  111.  App,  324,  was  an  action  brought  upon  a  bend  given 
in  a  replevin  suit  where  the  plaintiff  permitted  the  suit  to  be 
dismissed.  The  plaintiff  in  the  replevin  suit  attempted  to  plead 
the  right  of  possession  in  another,  to  which  contention  the  eourt 
said  (p.  330): 

"If  the  replevin  suit  had  gone  to  trial  on  its  merits, 
the  plaintiff  would  not  be  entitled  to  plead  property  in  a  party 
oth*r  than  himself,  to  assist  him  in  the  recovery,  the  law  being 
that  he  must  recover,  if  at  all,  on  the  strength  of  his  own 
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title,  not  on  the  weakness  of  his  adversaries.  *  *  *  The  law 
being  that  on  a  trial  of  the  issues  in  a  replevin  suit  that 
the  defendant's  title  can  not  he  attacked  by  the  plaintiff  unless 
he  show  property  in  himself,  we  see  no  reason  in  equity  or  jus- 
tice in  holding  that  the  plaintiff  should  be  allowed  to  attack 
it  in  a  suit  against  him  on  the  replevin  bond,  even  in  mitigation 
of  damages.  If  a  plaintiff,  having  no  title  or  claim  to  property, 
replevy  it,  he  partakes  of  the  character  of  a  wrong-doer  for 
intermeddling  with  property  in  the  possession  of  another  in  which 
he  has  no  interest.  When,  by  his  replevin,  he  undertakes  to  show 
property  in  himself  against  the  possessor,  the  statute  requires 
him  to  give  bond  to  the  latter  for  its  return,  if  he  fail  to 
prosecute  his  suit  successfully  and  without  delay.  *  *  *  it 
would  be  a  perversion  of  justice  and  a  violation  of  the  terms  of 
his  bond  and  the  spirit  and  letter  of  the  statute,  to  allow  him 
to  depreciate  the  damages  *  #  *  by  showing  the  title  in  the 
property  to  be  in  another  *  *  *.h  This  case  was  clted  with  ap_ 
proval  by  Mr.  Justice  Gary  in  Chapin  v.  Matson,  37  m.  App.  257. 
Appellants  contend  that  the  order  permitting  A,  Ogrodnik 
to  file  the  fourth  amended  statement  of  claim  was,  in  effect,  a 
permission  to  plaintiff  to  join  The  National  Mineral  Company  as 
an  additional  plaintiff.  Such  an  argument  requires  no  answer. 
The  National  Mineral  Company  had  a  right  to  intervene  in  the 
manner  prescribed  by  the  statute,  but  leave  to  intervene  must  be 
sought  during  the  pendency  of  a  suit  and  not  after" judgment  has 
been  entered  between  the  original  parties.  (In  re  Estate  of 
Memts,  383  111.  447;  In  re  Belle  villa  Bank  &   Trust  Co.f  302 
111.  App.  359,  363.)  The  contention  of  appellants  that  the  ques- 
tion as  to  the  right  of  plaintiff  A.  Ogrodnik  to  make  The  National 
Mineral  Company  an  additional  plaintiff  in  the  suit  involves,  at 
most,  a  misjoinder  of  parties,  is  without  merit,  and  in  this  con- 
nection it  is  well  to  repeat  that  this  is  a  replevin  action^  an 
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extraordinary  remedy  governed  solely  by  statute,  and  the  provi- 
sions of  the  statute  must  be  strictly  followed.  Section  26  of 
the  Civil  Practice  Act  was  not  intended  to  dispense  with  any  of 
the  requirements  of  the  Replevin  Act.  Moreover,  that  section 
provides  that  new  parties  may  be  added  and  parties  misjoined 
may  be  dropped  bjr  ss&SX-SX-l&LSSStik,   §^J&e^nds^f_lustice 
may  require.  Certainly,  the  ends  of  justice  did  not  require 
that  The  National  Mineral  Company  be  allowed  to  interject  itself 
as  an  additional  plaintiff  in  the  cause  without  an  order  of  court 
and  without  complying  with  the  requirements  of  the  Replevin  Act 
that  were  enacted  to  protect  a  defendant  against  an  unwarranted 
seizure  of  the  property  in  question.  We  hold  that  The  National 
Mineral  Company  had  no  standing  as  a  plaintiff  in  the  case  at 
bar,  and  for  that  reason,  alone,  defendant  was  not  required  to 
answer  the  fourth  amended  statement  of  claim,  which  purports  to 
be  a  joint  statement  of  claim  of  plaintiffs  A.  Ogrodnik  and  The 
National  Mineral  Company.  There  are,  however,  other  good  reasons 
why  the  order  to  strike  that  statement  was  justified.  While 
Count  I  sets  up  a  claim  of  A.  Ogrodnik  to  the  right  of  possession 
of  the  property,  Count  II  sets  up  a  claim  of  The  National  Mineral 
Company  to  the  right  of  possession  of  the  property.  As  the  fourth 
amended  statement  of  claim  is  filed  by  plaintiffs  A.  Ogrodnik  and 
The  National  Mineral  Company,  Count  II  is,  in  effect,  a  plea  by 
A.  Ogrodnik  of  the  right  of  possession  of  the  property  in  a  third 
person.  Count  III  contains  the  same  vice.  Count  I  is  a  claim  of 
"Plaintiff,  A.  Ogrodnik,  or  The  National  Mineral  Company."  (Italics 
ours.)  A.  Ogrodnik,  in  the  fourth  amended  statement  of  claim,  sues 
in  her  own  right,-  also  as  "an  agent  for  The  National  Mineral  Com- 
pany, the  owner  of  said  property";  "as  assignee  of  a  non-negotiable 
chose  in  action,  assigned  by  The  National  Mineral  Company  to  plain- 
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tiff  on  and  before  December  8,  1944,  by  written  and  oral  author- 
ization"; "as  plaintiff  for  the  use  of  The  National  Mineral  Com- 
pany"; as  assignee  authorized  "to  institute  any  suits  or  take 
any  action  necessary  to  obtain  possession  of  said  goods."  The 
correct  pleadings  in  a  replevin  suit  are  simple.  We  question 
if  a  more  anomalous  pleading  was  ever  filed  by  a  plaintiff  in 
a  replevin  suit  than  the  fourth  amended  statement  of  claim  in 
the  instant  case.  Most  of  the  ten  counts  are  inconsistent  and 
contradictory  to  other  counts.  It  would  unduly  lengthen  this 
opinion  to  pass  upon  the  many  points  raised  by  defendant  in 
support  of  the  action  of  the  trial  eourt  in  striking  the  fourth 
amended  statement  of  claim.  Section  33  of  the  Civil  Practice 
Act  and  Rule  2?  of  the  Municipal  Court  Eules  provide  that  a 
plaintiff  shall  state  a  plain,  concise  and  specific  cause  of 
action  in  his  statement  of  claim.  Appellants  insist  that  their 
pleading  should  be  given  a  liberal  construction  in  accordance 
with  the  spirit  of  the  Civil  Practice  Act.  Our  Supreme  court, 
in  a  late  case,  Palme r^j^Jfiller,  380  111.  256,  262,  states* 
"There  is  nothing  in  the  present  Practice  act  which  excuses  the 
pleader  from  stating  his  case  with  clarity  and  direction."  It 
is  idle  to  argue  that  the  pleader  who  drafted  appellants*  fourth 
amended  statement  of  claim  stated  appellants*  case  with  clarity 
and  direction.  Indeed,  the  very  nature  of  the  argument  that 
appellants  have  been  compelled  to  make  shows  clearly  that 
appellants  practically  conceded  that  the  pleading  in  question 
was  vulnerable  t©  the  motion  to  strike.  At  the  time  that  the 
judgment  was  entered  in  the  instant  case  counsel  for  appellants 
intended  to  stand  by  the  fourth  amended  statement  of  claim,  but 
they  later  concluded  that  it  would  not  be  wise  to  do  so,  and  a 
number  of  days  after  the  judgment  had  been  entered  they  filed  a 
motion  to  vacate  the  judgment  "and  give  specific  leave  to  The 
National  Mineral  Company  to  be  joined  as  party  plaintiff  or  as 
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a  claimant  under  a  trial  right  of  property  or  in  the  alternative 
to  confirm  the  joining  of  such  party  under  previous  orders  of 
court,"  In  this  court  appellants  ask  us  to  remand  the  cause 
with  instructions  to  the  trial  court  "to  sustain  the  motion  of 
plaintiffs  to  make  The  National  Mineral  Company  an  additional 
party  plaintiff  or  to  permit  it  to  intervene. "  After  a  careful 
consideration  of  the  record  we  are  satisfied  that  the  trial  court 
was  justified  in  denying  the  motion  to  vacate  the  judgment,  etc. 

Appellants  conclude  their  brief  as  follows:   "If  Section 
22a  [of  the  Replevin  Act]  is  to  be  disregarded,  as  it  was  by  the 
Court  below,  National's  only  alternative  is  a  separate  suit  against 
the  defendants";  that  the  real  parties  in  interest  are  The  National 
Mineral  Company  and  defendant  Sacks,  and  that  "eventually,  how- 
ever, the  issue  between  National  and  Harry  Sacks  must  be  drawn." 
If  appellants'  present  theory  of  fact  is  supported  by  the  real 
circumstances  that  surrounied  the  transaction  it  is  surprising 
that  the  original  complaint  was  not  filed  on  behalf  of  that 
Company;  instead,  the  goods  were  seized  upon  a  statement  of 
claim  in  which  the  plaintiff,  individually,  had  absolutely  no 
right  to  the  possession  of  the  property. 

The  judgment  of  the  Municipal  Court  of  Chicago  is 
affirmed. 

JUDGMENT  AFFIRMED. 
Friend,  P.  J.,  and  Sullivan,  J.,  concur. 
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WALTER  R.  MARTIN, 

Appellant, 


v. 


APPKAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO* 


KLIPFEL  MANUFACTURING 
COMPANY, 

Appellee,      ) 
MR.  JUSTICE!  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

Plaintiff  sued  defendant  under  the  Federal  Fair  Labor 
Standards  Aet  of  1938  to  recover  compensation  for  200  hours 
overtime  work  at  defendants  factory  during  certain  months  of 
the  year  I945  and  for  counsel  fees.  Under  the  Act,  if  plain- 
tiff was  entitled  to  recover,  he  would  be  entitled  to  recover 
double  the  amount  due  as  liquidated  damages  and  would  also  be 
entitled  to  reasonable  attorney's  fees.  The  case  was  tried  by 
the  court  without  a  jury  and  plaintiff  appeals  from  a  judgment 
entered  in  favor  of  defendant. 

It  is  admitted  that  defendant  was  engaged  in  interstate 
commerce  and  came  under  the  provisions  of  the  Act  and  that  plain- 
tiff worked  200  hours  overtime  at  defendant's  factory  during 
the  period  in  question.  Defendant's  defense  is  that  plaintiff 
was  manager  of  its  Production  Control  Department  and  that  he  was 
employed  in  an  executive  capacity  within  the  meaning  of  Section 
13  of  the  Act,  which  provides  that  the  provisions  of  Section  7 
of  the  Act  [the  section  relating  to  compensation  for  overtime 
work]  shall  not  apply  with  respect  to  any  employee  employed  in 
a  bona  fide,  executive  or  administrative  capacity,  and  that  there- 
fore plaintiff  was  in  the  exempt  class.  The  entire  definition 
Of  said  term  "bona  fid*  executive"  is  as  follows: 

"Section  541.1   Executive.  The  term  'Employee  employed 
in  a  bona  fide  executive  *  *  *  capacity'  in  section  13(a)  (1) 
of  the  Aet  shall  mean  any  employee 
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"(a)  whose  primary  duty  consists  of  the  management 
of  the  establishment  in  which  he  is  employed  or  of  a  custom- 
arily recognized  department  or  subdivision  thereof,  and 

"(b)  who  customarily  and  regularly  directs  the  work 
of  other  employees  therein,  and 

"(O  who  has  the  authority  to  hire  or  fire  other  em- 
ployees or  whose  suggestions  and  recommendations  as  to  the 
hiring  or  firing  and  as  to  the  advancement  and  promotion  or 
any  other  change  of  status  of  other  employees  will  be  given 
particular  weight,  and 

"(d)  who  customarily  and  regularly  exercises  discre- 
tionary  powers,  and 

"(e)  who  Is  compensated  for  his  services  on  a  salary 
basis  at  not  less  than  $30  per  wee*  (exclusive  of  board,  lodging, 
or  other  facilities),  and 

"(f)  whose  hoars  of  work  of  the  same  nature  as  that  per- 
formed by  nonexempt  employees  do  not  exceed  20  percent  of  the 
number  of  hours  worked  In  the  workweek  by  the  nonexempt  employ- 
ees under  his  direction:  Provided,  That  this  paragraph  shall 
»ot  apply  ln  ^   oase  of  an  ^^  ^  ^  ^   ^  ^^  ^ 

an  independent  establishment  or  a  physically  separated  branch 
establishment." 

Both  parties  concede  that  "the  Administrator-,  Regula- 
tions have  the  force  of  law  Just  as  if  they  were  written  in  the 
»tatute,»  and  that  "all  six  conditions  of  the  executive  exemotion 
must  be  proven."   The  employer  has  the  burden  of  pr9of  .f  estab- 
lishing an  exemption  and  before  an  employee  may  be  denied  over- 
time payment  as  an  executive  the  six  conditions  must  be  fulfilled, 
for  they  are  in  the  conjunctive.  See  Belliwell^Habermau,  140 
».  24  833,  834.  other  cases  to  the  same  effect  might  be  cited 
it  it  were  necessary.  wuiaOtr  admits  that  .-defendant  proved 
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he  fulfilled  the  requirements  of  Regulations  541-1-U),  (B) 
(C),  (D)  and  (3),»  but  contends  that  defendant  had  also  the 
burden  of  proving  that  plaintiff  was  an  exempt  employee  under 
(?),  and  that  it  failed  to  sustain  that  burden.  Plaintiff 
contends  that  the  fact  that  he  was  "Production  Control  JIanager" 
did  not  make  him  exempt,  and  that  "the  weight  of  the  evidence 
shows  Martin's  hours  of  work  of  the  same  nature  as  that  per- 
formed by  nonexempt  employees  exceed  20%  of  the  number  of  hours 
worked  in  the  workweek  by  the  nonexempt  employees  under  his 
direction."  Defendant  contends  that  "the  weight  of  the  evidence 
shows  jfePtla  did  not  perform  in  excess  of  20  percent  of  work  in 
the  workweek  of  the  same  nature  as  that  performed  by  nonexempt 
employees,  under  his  direction,"  and  that  therefore  Martin  was 
an  exempt  employee.  The  sole  question  that  the  trial  court  was 
called  upon  to  determine  was  whether  plaintiff  was  a  nonexempt 
employee  under  (f)  of  the  Regulations.  For  some  reason  not  shown 
by  the  record  the  trial  court  ignored  the  only  question  that  he 
was  called  upon  to  decide.  The  following  is  the  opinion  rendered 
by  the  court,   "In  the  case  at  bar,  the  defendant  has  proven  by 
a  preponderance  of  the  evidence  that  the  plaintiff  was  employed 
in  a  bona  fide  executive  and  administrative  capacity,  and  there- 
fore the  plaintiff  comes  within  the  Act  under  sub-section  7  of 
Section  13,  a-1.  For  these  reasons  the  finding  will  be  for 
defendant. » 

There  U   considerable  feeling  in  this  case  and  the  sole 
question  of  fact  before  the  court  was  hotly  contested,  ^ch  party 
attacks  the  credibility  of  the  witnesses  produced  by  the  other 
party,  and  it  is  clear  that  the  determination  of  the  sole  question 
in  this  case  turns  upon  the  credibility  of  the  witnesses.  A  care- 
US  trial  judge  will  be  in  a  far  better  position  than  we  to  pass 
upon  the  credibility  of  the  witnesses  and  the  weight  that  should 
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be  given  to  their  testimony* 

After  a  careful  study  of  the  record  we  have  reached 
the  conclusion  that  justice  will  best  be  served  by  a  retrial 
of  this  cause,  and  we  therefore  refrain  from  analyzing  and 
commenting  upon  the  evidence  that  bears  upon  the  vital  ques- 
tion. If  plaintiff  should  prevail  he  is  entitled  under  the 
Act  to  reasonable  attorney's  fees. 

The  judgment  of  the  Municipal  Court  of  Chicago  is 
reversed  and  the  cause  is  remanded  for  a  new  trial. 

JUDGMENT  REVERSED  AIT)  CAUSE 

fxmx&w  for  a  am  trial. 

Friend,  F.  j.,  and  Sullivan,  J.,  concur. 
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FHANX  AND&H90K, 

Appellant, 
v. 

THSLMA  SMITH, 


APPEAL  Fwn 


j       ~  _    ^ 


Appellee. 


OP  CHICAGO, 


3  32I.A.14C 

MR.    JUSTICE  BUHKE  MUMM  THL  C?INIOH  OF  THE  COURT. 

On  December  S,  1946  Frank  Anderson  filed  ■  statement 

t 
of  claim  In  the  Municipal  Court  of  Chicago,  alleging  that  he 

is  entitled  to  possession  of  the  apartment  on  the  second  floor 
at  4525  Vlnoennes  Avenue,  Chicago,  and  that  Thelma  Smith  un- 
lawfully withholds  possession  thereof  from  him.  The  case  was 
tried  before  the  court  without  a  Jury  on  December  11,  1946, 
resulting  in  a  finding  and  Judgment  against  defendant.  The  court 
further  ordered  that  the  writ  of  restitution  be  stayed  until 
March  3,  1947.  On  March  5,  194?  defendant  moved  for  an  "extension 
of  time." 

The  reoord  shows  that  on  March  26,  1947  a  "motion  for  a 
new  trial"  was  sustained;  that  thereupon  the  cause  came  on  for 
trial  before  the  court  without  a  Jury;  that  the  court  heard  the 
evidence  and  the  arguments  of  counsel;  that  the  court  was  fully 
advised  in  the  premises;  and  that  it  found  defendant  nnot  guilty" 
and  entered  Judgment  agaiast  olaintiff .  Thereafter,  the  court 
denied  plaintiff's  motion  to  vacate  the  orders  and  Judgment 
entered  on  motion  of  defendant,  this  anpeal  followed.  Defendant 
(appellee)  has  not  filed  an  appearance  or  briefs  in  this  court. 

The  Judgment  of  December  18,  1946  *ras  final  and  there 
was  no  appeal  therefrom.  There  was  no  attempt  to  invoke  the 
Jurisdiction  of  the  trial  court  under  See.  21  of  the  Munioipal 
Court  Act,  (Gee.  376,  Gh.  37,  111.  Rev.  Stat,  1945.)  The  court 
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erred  in  vacating  the  Judgment  tn  favor  of  olaintiff  and  also  in 
refusing  to  vacate  the  judgment  in  favor  of  defendant.  Therefore, 
the  order  of  the  Municipal  Court  of  Chicago  ente  @d  on  March  5, 
1947  Is  reversed,  and  the  judgment  and  orders  of  March  S6,  194? 
and  March  28,  1947  are  reversed,  and  the  cause  is  remanded  with 
directions  to  reinstate  the  judgment  of  Deoetaber  18,  1946,  which 
judgment  is  affirmed. 

CERTAIN  ORDERS  AND  A  JUDGMENT 
REVERSED  AND  JUDGMENT  OF      SEE  18, 
1946  REINSTATED  AND  AP. IRMED. 

LEWS,  P.J.  AND  OLEY,  J.  CONCUR. 
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m   THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT. 
FEBRUARY  TERM,  A.  D.  1947. 


DAVID  B.  MALOFEY, 

Plaintiff  and  Appellee, 

vs. 

MILDRED  W.  MALONEY, 

Defendant  and  Appellant. 


Appeal  from  the 
Circuit  Court  of 
HcHenry  County. 


WOLFE,--   P.  J. 


David  B.  Maloney  filed  his  bill  for  divorce  in  the  Circuit 
Court  of  Mc Henry  County  on  May  25,  1945.   She  complaint  alleges 
that  the  plaintiff  resides  in  the  Village  of  Lakewood,  County  of 
McHenry  and  State  of  Illinois;  that  he  and  the  defendant  were 
married  and  lived  and  cohabited  together  as  husband  and  wife;  that 
on  or  about  the  10 th  day  of  Aug.  1941,  the  defendant  wilfully  de- 
serted the  plaintiff  without  any  reasonable  cause,  and  that  such 
desertion  has  continued  without  interruption  for  a  space  of  more 
than  one  year. 

The  defendant,  Mildred  N.  Maloney,  filed  an  answer  in  which 
she  admits  that  the  plaintiff,  at  the  time  of  filing  his  complaint 
for  divorce,  was  then  and  had  been  a  resident  of  the  Village  of 
Lakewood  for  more  than  two  years  last  past.   She  denied  that  she 
deserted  her  husband,  or  that  she  is  living  separate  and  apart  from 
him,  through  any  fault  of  hers. 
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Mildred  H.  Maloney  also  filed  a  counterclaim  for  separate 
maintenance  against  the  plaintiff,  David  B.  Haloney,  in  which  she 
alleges  that  David  B.  Maloney  is  a  resident  of  the  Village  of  Lake- 
wood,  and  that  she  is  a  resident  of  Cook  County  in  the  State  of 
Illinois;  that  her  husband,  David  B.  Maloney,  refuses  to  live  with 
herj  that  her  husband  is  a  practicing  lawyer  with  an  annual  income 
in  excess  of  Twenty  Thousand  Dollars,  and  also  has  valuable  real 
and  personal  property.   She  prays  that  the  plaintiff  be  compelled 
to  make  proper  and  suitable  provision  for  her  separate  maintenance 
and  support  of  their  two  children. 

David  B.  Maloney  filed  an  answer  to  the  counterclaim  in  which 
he  denied  all  charges  of  misconduct  on  Ms  part  which  would  cause  his 
wife  to  live  separate  and  apart  from  him. 

The  case  was  submitted  to  the  Court  without  a  jury,  and  after 
hearing  the  evidence  of  both  parties,  he  dismissed  the  complaint  for 
divorce  for  want  of  equity,  and  also  dismissed  the  complaint  for 
separate  maintenance  for  want  of  equity.   Both  plaintiff  and  defendant 
have  prosecuted  appeals  to  this  Court. 

It  appears  from  the  record  In  this  case  that  Mildred  N.  Maloney 
had,  In  the  Circuit  Court  of  Cook  County,  on  Aug.  3,  1942,  filed  a  com- 
plaint for  separate  maintenance  against  David  B.  Maloney,  in  which  she 
alleges,  "That  it  was  impossible  to  live  with  her  husband  because  he 
commenced  a  course  of  cruel  and  unusual  conduct;  that  he  has  continu- 
ously harassed  and  worried  the  plaintiff,  and  made  many  threats  of 

violence;  that  on  many  occasions  he  had  beaten,  struck  and  choked 
the  plaintiff,  and  has  caused  her  so  much  difficulty  and  grief,  that 
it  was  impossible  to  live  with  him;  that  on  several  occasions,  he 
has  been  guilty  of  extreme  and  repeated  cruelty,  as  will  more  fully 
appear  hereafter,  and  has  created  such  a  condition  in  the  home,  that 
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the  plaintiff  and  their  children  feared  far  their  safety  and  peace 
of  mind."   The  complaint  alleges  other  facts  and  concludes  with  a 
prayer  for  separate  maintenance  and  support  money.   To  this  complaint 
David  B.  Haloney  filed  an  answer,  and  denied  all  charges  of  mis- 
conduct on  Ms  part,  and  also  filed  a  counterclaim  asking  for  a 
divorce  from  Mildred  IT.  Maloney.   The  Court  dismissed  the  complaint 
for  separate  maintenance,  and  the  counterclaim  for  divorce.   The 
decree  was  entered  on  Dec.  8,  1942. 

It  is  claimed  by  David  B.  Maloney  that  the  decree  entered  by 
the  Circuit  Court  of  Cook  County,  in  the  separate  maintenance  suit 
in  which  Mrs.  Maloney  failed  to  maintain  a  cause  of  action  for  separate 
maintenance  against  him,  and.  the  Court  having  dismissed  said  complaint 
for  want  of  equity,  is  res  judicata  of  all  her  charges  set  out  in  her 
counterclaim  in  the  present  case,  and  upon  the  question,  whether  up 
to  that  time,  (Dec.  8,  1942,)  she  had  been  living  separate  and  apart 
from  the  plaintiff  without  fault  on  her  part;  that  any  grounds  that 
she  might  have  for  separate  maintenance  must  have  risen  after  that 

date. 

In  the  case  of  Hoffman  vs.  Hoffman,  316  111.  204,  the  same 
question  was  presented  to  our  supreme  Court.   In  discussing  the 
matter,  the  Court  uses  this  language  i   "In  order  to  support  the 
decree  for  separate  maintenance  it  is  necessary  that  the  complainant 
allege  and  prove  first  that  she  has  a  good  cause  for  living  separate 
and  apart  from  her  husband,  and  second  that  such  living  apart  was 
without  fault  on  her  part.   (Decker  v.  Decker,  279  111.  300;  Johnson 
v.  Johnson,  125  id.  510. )  A  hearing  was  had  on  the  bill  filed  in 
February,  1922,  on  the  charge  of  cruelty  and  misconduct  toward  her 
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and  a  finding  against  her  on  that  charge  was  made.      That  decree  was 
binding  upon  her  and  was  res   judicata  of  all  her  charges  of  cruelty 
and  misconduct   toward  her  and  upon  the  question  whether  up  to  that 
time  she  load  been  living  separate  and  apart  from  plaintiff  in  error 
by  reason  of  his  fault.      In  effect  it  was  a  finding   that  she  had 
left  him  without  good  cause."     The   same  is  true  in  this  case, 

Mrs.   Malonoy  claims   feat  she  wrote  a  letter  to  Mr.    Maloney 
requesting  him  to  come  and  live  with  her,    and  therefore  if  conceding, 
that  she  Blight  have  been  at  fault   in  the  first  place,   she,,  in  good 
faith,  offered  to    take  him  bads,   and  resume   the  marital  relations. 
the   letter  is  as  follows:      "October  6,   1943.      i>ear  Davie;     Would 
it  be  at  all  possible  for  you  to  reconsider  your  statements  made   to 
Patsy,  and  Davey,  and  Judge  Miner,   and  come  back  home  and  live  with 
us   again?     People  make  mistakes  in  life  for  which  they  are  sorry 
later.     Reticence  prevents   their  asking  for  an  opportunity  to  right 
such  a  wrong.      I  am  glad  to  extend  to  you  the  assurance  of  acceptance 
back  into  the  family  circle.      I  haven* t  seen  my  son  Davey  since  July 
3rd,  1343.      I  would  appreciate  having  you  bring  him  in  to  910  Castle- 
wood  Terrace  next  Saturday,   October  9th,   at  13s 00  A.  H.  and  you  may 
call  for  him  Sunday  at  5j30  P.   I.!.      Sincerely,  your  wife,  Mildred." 

Later,   she  wrote  another  letter.     1 1  is   as  follows  I      "October 
14,   1943.     Dear  Davids     You  d3d  not  bring  Davey  into  Chicago  last 
Saturday  to  visit  with  mo  as  I  asked  you  to  do   in  my  letter  of  October 
sixth;   nor  did  you  write  or  telephone.      I  waited  at  home  all  day 
Saturday  hoping  that  Davey  would  arrive  later.     I  should  like  to  sew 
a  flannel  sport  shirt  for   Davey  but  it  has   been  so  long  since  I  saw 
him,    and  then  only  for  two  hours,    that   I  do  not   know  hew  large  he  is. 
Bring  him  in  next  Saturday,   October  ISth,   at  10s30  A.   II.    and  you  may 
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call  for  him  Sunday  at  5*00   P.   SU      Sincerely,   your  wife,  Mildred." 

In  her   testimony,    she  denies   that  her  husband  has  a  bona  fide 
residence  in   the  Village  of  Lakewood,   but    claims   their  home  has 
always  been  in  the   City  of  Chicago.      Both  in  her  answer  and  counter- 
claim,   she  admits   that  her  husband's   residence  was  in  Lakewood  in 
the  County  of  McHenry,   and   the  letter  on  October  6,    in  no  way  offers 
to   f;o  to   the  home  of  her  husband,   but  requests  him  to    cane  and  live 
with  her  at  her  residence.      Sbt    second  letter  of  October   fee  14th, 
makes  no  mention  whatsoever,    of    living  together,   but  requests   the 
father   to   bring  Davey,    the  son,    to  see  her. 

In   the  first  separate  maintenance   suit,   Mrs.    Maloney  charged 
her   husband  with  beating,   striking  and  choking  her.      These  charges, 
no    doubt  were  made  public.     Again  we  quote  f*om  Hoffman  vs.    Hoffman, 
supra.      "After  filing  a  bill  against  him  charging  him  with  cruelty, 
and  in  accordance  with  which  it  is    but    fair    to    infer   she  had  testi- 
fied,   it  would  be  abhorent   to    say  that  merely  because   she   came  to 
the  house  an  hour  and  a  half  after  her  bill  had  been  dismissed  and 
stated  that  she  had  come  back  to  live  with  him,    to  see  if  fcey  could 
get  along   together,  he  must   take  her  back  without   any  assurance 
whatever   feat  she  had  made    that  offer  in  good  faith,    and    the  fact 
that  she  had  never   said   that  she  was  sorry  for   having  caused  him 
the  humiliation  brought  about  by  her  unsuccessful  bill  and   testi- 
mony on   the   former  hearing,    all   tend  to  rebut     her  statement    on 
the  witness    stand   that   she    in  good  faith  desired  to  return  to  him." 
The    same   language  applies  with  equal  force   to   Mrs.    Maloney  in   this 
case.       There   is    no  word   in  the  whole   testimony  or   record   uiat    shows 
that  Mrs.   Maloney  was   sorry  for  making   the  false  charges  of  cruelty 
against  her  husband.       Ohe  Court  did  not   err   in  dismissing   her  bill 
for  separate  maintenance  for  want  of  equity. 
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G. 
To  sustain  Ms  complaint  for  divorce,   David  B,   Haloney 
te  stifled  that  he   had  maintained  his  home  in  the  Village  of  Lakewood 
for  several  years  prior  to  the  tine  of  filinc  his   suit  for  a  divorce; 
that  his  wife  had  left  him  without  reasonable  cause,   and  they  had 
been  living;  separate  and  apart  continuously  for    several  years  last 
past;    that  he  had  maintained  a   Good  heme  for  himself  and  his   son, 
David;    that  his   daughter,   Patricia,  then  13  years  of  age,   had  been 
living  with  hep  mother   sirce  the   separation;    feat  he  had  been  paying 
them  0150.00  a  month  for  their  support,   and  that  they  were  living  in 
a  house  owned  by  him  and  his   wif  c   jointly.     Ilr.    Charles  W.   Kromenaker, 
the  father  of  Hrs.   Haloney,  was  also  called  as  a  witness  on  behalf  of 
the  plaintiff,    and  described  the  home  in  which  they  were  living  with 
Hr.   Haloney,      He    testified  that  his  daughter  would  some tines  come   to 
their  home,   ond   that  she  would  probably  stay  a  coupl-    of  hours. 

lira.   Haloney  denied  that  she  had  deserted  her  husband,   but 
claimed  it  was  wholly  on  his   account  feat  they  were  not  living   together, 
as  husband  and  wife;    that  Ilr   .   Haloney  sent  word  to  her  through  the 
daughter,    Patricia,  for  her  not  to  come  on  the  place  again.      Patricia 
Haloney  was  called  as  a  witness,   by   the  mother,  and  liar    testimony  is 
very  unreliable  and  unsatisfactory.      Her  testimony  on  direct  examin- 
ation,  is  entirely  different  from  that  on  cross-examination.      On 
direct  exami nation,   she    states   that  the   lathe*  told  her  to  tell   the 
mother  never  to  cane  out  to   the   house  again,   but  on  cross-examination 
she    admits  what  the  father  states   that  he  told  her    to   say  was   that, 
"if  she,  meaning  the  mother,   didn't  behave  herself,  when  she   came 
out    to  fch*  home,    that  he   didn't  want  her  to  come."     Under  the   evidence, 
as  disclosed  by  the   record  in  this    case,  we  think  that  David  D.   Haloney 
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7. 
was  entitled  to  a  divorce,  and  the  Court  erred  in  not  granting  hm 
a  divorce,  as  prayed  in  his  petition. 

In  the  complaint  for  divorce,  Mr.  Maloney  states  that  there 
is  property  owned  by  himself  and  Mrs.  Maloney,  and  that  he  is  willing 
for  the  Court  to  make  an  equitable  settlement  of  their  property  rights. 
The  decree  dismissing  the  complaint  of  Mildred  N,  Maloney  for  separate 
maintenance,  Is  hereby  affirmed.   The  decree  dismissing  the  complaint 
of  David  B.  Maloney  for  a  divorce,  is  hereby  reversed  and  the  cause 
remanded  to  the  Circuit  Court  of  McHenry  County  with  directions  for 
the  Court  to  enter  a  decree  granting  the  said  David  B.  Maloney  a 
divorce,  and  to  also  adjust  the  property  rights  between  the  parties. 

Affirmed  in  part,  reversed 
and  remanded  with  directions. 
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Abstract 


STATE  OF  ILLINOIS 
APPELLATE  COURT  THIRD  DISTRICT 

3  32  LA.  180 

Gen.    No.    9521  Agenda  No.    1 


Alan  Jay  Parrish,  et  al., 
doing  business  under  the 
firm  name  of  Paris  Mfg. 
Co. , 

Plaintiffs-Appellants, 

vs. 


The  Pennsylvania  Railroad 
Company, 

Defendant-Appellee . 


Appeal  from  the 

Circuit  Court  of 

Edgar  County,  Illinois 


Wheat  ,f?  J. 


Plaintiffs-Appellants,  doing  business  as  Paris 
Mfg.  Co.,  brought  this  action  against  Defendant-Appellee, 
The  Pennsylvania  Railroad  Company,  to  enjoin  such  railroad 
from  leasing  certain  premises  used  as  a  freight  station, 
to  a  private  individual,  and  to  compel  such  railroad  to 
reopen  and  operate  its  freight  station  and  freight  shipping 
facilities  and  for  the  recovery  of  damages.  Following  a 
hearing  on  the  merits,  the  Circuit  Court  dismissed  the 
action  for  want  of  equity,  from  which  ruling  this  appeal 
follows. 

The  complaint,  as  amended,  substantially  charges 
that  the  defendant,  for  many  years,  had.  been  engaged  in 
operating  a  railroad  to  and  from  the  City  of  Paris,  Illinois; 
that  in  the  conduct  and  operation  of  such  railroad,  the 
latter  maintained  and  operated  certain  freight  facilities 
consisting  of  a  brick  freight  station  building,  loading 
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platform,  loading  ramp,  team-track  facilities,  and  a  switch- 
track  for  the  use  of  plaintiffs  and  other  patrons  of  the 
railroad  and  the  public  generally;  that  on  March  13,  1905, 
the  Commercial  Club  of  the  City  of  Paris,  executed  and 
delivered  to  the  Vandalia  Railroad  Company,  the  predecessor 
in  title  of  defendant,  certain  premises  including  Lot  69  in 
Commerelal  Club  Addition,  with  the  provision  that  such  pro- 
perty should  be  used  for  railroad  purposes;  that  such  company 
constructed  a  freight  depot  consisting  of  a  brick  building, 
a  loading  platform,  and  a  loading  ramp,  on  such  premises, 
which  was  thereafter  used  for  railroad  purposes  until  about 
March  20,  1944;  that  after  March  15,  1905,  such  company  or 
its  successors  and  lessees  constructed  a  switch  or  spur-track 
on  Lot  69  and  along  the  south  side  thereof,  which  crossed 
U.  S.  Route  1,  or  Main  Street,  in  the  City  of  Paris,  and 
conneoted  with  the  main  track  of  the  railroad  at  a  point 
east  of  Main  Street  and  which  switch  or  spur-track  was 
thereafter  used  in  the  handling  of  freight  shipments  of 
plaintiffs  and  the  public  generally  and  was  located  imme- 
diately north  of  and  adjacent  to  the  plant  and  property  of 
plaintiffs  and  was  particularly  suitable  to  the  convenience 
and  use  of  plaintiffs;  that  on  March  BO,  1944,  the  defendant 
leased  to  one  Art  Risser,  trading  as  Art  Risser  Lumber  and 
Mfg.  Co.,  said  freight  depot  building,  the  land  upon  which 
same  was  located,  and  land  adjacent  thereto,  of  an  area  of 
23,400  square  feet,  and  450  feet  of  track  lying  northeast 
of  said  freight  building;  that  such  purported  lease  provided 
that  it  was  to  become  effective  on  March  16,  1944,  and  was 
to  run  for  a  period  of  not  longer  than  five  years  in  consi- 
deration of  an  annual  rental  of  300;  that  such  property  was 
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so  leased  by  the  defendant  without  first  obtaining  the 
consent  and  approval  of  the  Illinois  Commerce  Commission, 

in  violation  of  Section  27(c)  of  Chapter  111  2/3  of  Illi- 

'■: 
nois  Revised  Statutes  1945;  that  the  premises  described  in 

such  lease  were  to  be  used  by  the  lessee  for  manufacturing 
purposes;  that  subsequent  to  April  9,  1945,  and  before  the 
commencement  of  this  action,  the  defendant  tore  up,  dismantled, 
and  removed  the  spur  and  switch-track  aforesaid  against  the 
objection  and  protests  of  the  plaintiffs,  and  without  first 
obtaining  the  consent  and  approval  of  the  Illinois  Commerce 
Commission,  in  violation  of  Section  49-A  of  Chapter  111  2/3, 
Illinois  Revised  Statutes  1943;  that  such  acts  also  violated 
General  order  No.  27,  as  amended,  of  the  Illinois  Commerce 
Commission;  that  prior  to  the  commencement  of  this  action, 
the  defendant  moved  its  freight  depot  from  the  brick  freight 
station  building  aforesaid  to  its  passenger  station  building 
and  depot  on  the  north  side  of  the  main  track  of  such  rail- 
road and  discontinued  the  freight  station  services  and  facili- 
ties theretofore  maintained  at  the  brick  station  house  located 
on  said  Lot  69,  in  violation  of  G-eneral  Order  No.  117  of  the 
Illinois  Commerce  Commission,  in  that  said  defendant  failed 
to  make  any  application  or  receive  the  consent  of  such  Commis- 
sion so  to  do  and  failed  and  neglected  to  give  notice  of  such 
action  as  required  by  such  Order;  that  since  April  9,  1945, 
and  prior  to  the  commencement  of  this  action,  the  defendant 
has  permitted  and  allowed  said  Art  Risser  to  commence  the 
erection  of  an  addition  to  the  brick  freight  building  and  a 
new  addition  upon  the  area  described  in  the  lease  and  extending 
beyond  such  area  onto  that  part  of  Lot  69  upon  which  was  there- 
tofore maintained  and  located  the  said  spur  and  switch- track, 
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against  the  objection  of  plaintiffs,  and  defendant  has 
dismantled  and  removed  the  spur-trac*  and  freiGht  faoilities 
offered  thereby,  in  violation  of  Section  27(e)  and  «-A. 
Chapter  111  8/3,  lUtaAl  Revised  statutes  l«*3|  that  before 
and  since  the  execution  of  the  purported  lease,  the  defendant 
has  permitted  and  allowed  the  loadin,  platform  and  loading 
ramp  to  become  in  a  state  of  disrepair  and  has  permitted  and 
allowed  said  Art  Kisser  to  dismantle  the  same  in  whole  or  in 
part,  over  the  objections  of  the  pontiffs;  that  prior  to 

..  „e  this  action,  the  defendant  has  disposed 
the  commencement  of  tnxs  mh«"i 

of  and  encumbered  certain  of  its  property  otherwise  than  by 
assignment,  transfer,  lease,  mortgage,  and  sale,  in  that  it 
has  permitted  said  Art  Kisser  to  extend  the  building  proposed 
to  be  erected  by  him  and  in  course  of  construction  by  him 
upon  that  part  of  the  praises  upon  which  the  railroad  there- 
tofore operated  the  spur  and  switch-trac*  on  the  south  side 
of  said  Lot  89,  which  was  not  included  In  such  lease,  in 
violation  of  said  Section  07(c);  that  by  its  acts,  the  defen- 
dant has  failed  to  furnish  service  and  facilities  so  as  to 
promote  the  safety,  health,  comfort,  or  convenience  of  its 
patrons,  including  the  plaintiffs,  or  in  such  manner  so  as 
to  be  in  all  resoeots  adequate,  efficient,  Just,  and  reason- 
able,  in  violation  of  said  Section  27(c),  and,  in  consequence, 
has  endangered  the  safety,  health,  comfort,  and  convenience 
of  olaintiff s  and  other  patrons  in  that  they  *****  been  obliged 
to  load  and  unload  freight  by  hoists,  channel  irons,  and  other 
dangerous  and  difficult  methods,  and  have  been  obliged  to  have 
shipments  switched  and  transferred  to  the  Hew  Yor*  Central  Rail- 
road Company  at  great  delay  and  inconvenience;  that  the  defendant 
is  threatening  to  permit  said  Art  Hisser  to  erect  a  building 
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within  fourteen  feet  of  valuable  Improvements  and  buildings 
of  the  plaintiffs  adjoining  the  premises  of  said  railroad, 
which  proposed  building  is  planned  to  be  of  such  nature, 
location,  and  type  of  construction  as  to  constitute  a 
serious  fire  hazard  to  the  property  of  plaintiffs,  thus 
materially  increasing  the  insurance  costs  of  plaintiffs 
and  depreciating  the  value  and  use  of  such  property;  that 
because  of  the  defendant's  acts,  the  plaintiffs  had  been 
required  to  transport  heavy  drilling  machines  for  shipment 
across  and  through  the  City  of  Paris  to  the  railroad  of  the 
Hew  York  Central  Railroad  Gompany,  located  a  mile  or  more 
away  from  plaintiffs'  plant,  at  great  expense,  trouble, 
danger,  and  inconvenience  to  plaintiffs,  in  the  sum  of 
'2,000;  that  defendant  is  threatening  to  close  or  permit 
to  be  closed  a  public-way  or  alley  running  north  and  south 
between  said  Lot  69  and  a  public  street  running  east  and 
west  immediately  south  of  said  Lot  69,  so  as  to  create  a 
cul-de-sac  and  which  public-way  and  alley  has,  for  thirty 
years  or  more,  been  open  and  used  by  plaintiffs  and  the 
owners  of  other  lots  in  said  Addition  and  other  patrons 
of  the  defendant  and  the  public  generally  as  a  way  and 
means  of  travel  to  and  from  the  freight  depot  of  said 
railroad,  over  and  across  said  Lot  69  to  the  team- track 
facilities,  spur-track,  and  loading  ramp  and  platform, 
theretofore  maintained  upon  said  Lot  69,  and  across  such 
lot  to  and  from  Central  Avenue  and  Main  Street,  to  the 
detriment,  danger,  and  inconvenience  of  plaintiffs  and 
the  public  generally;  that  plaintiffs  and  their  predecessors 
in  title  acquired  land  on  which  their  plant  is  located  adjoin- 
ing said  Lot  69  and  erected  such  factory  building  in  reliance 
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upon  representations  that  a  freight  depot  building  would 
he  erected  on  Lot  69  and  that  such  freight  facilities 
would  be  installed  and  maintained;  that  plaintiffs  have 
recently  built  and  erected  valuable  additions  to  their 
plant  especially  planned  and  laid  out  with  the  view  to 
affording  plaintiffs  saner  and  more  convenient  use  of  and 
access  to  said  freight  facilities  of  the  defendant.  U» 
prayer  of  said  complaint  requested  an  injunction  restraining 
the  defendant  and  its  lessee  from  erecting  and  constructing 
the  building  above  mentioned  and  from  abandoning  the  freight 
depot  building  and  other  freight  facilities  above  mentioned 
and  from  permitting  the  use  of  said  freight  depot  building 
for  other  than  railroad  purposes;  thst  defendant  be  enjoined 
from  leasing  such  property  without  first  obtaining  the  consent 
and  approval  of  the  Illinois  Commerce  Commission;  that  the 
defendant  be  enjoined  from  closing  said  oublie-way  or  alley. 
It  further  prayed  for  a  mandatory  Injunction  directing  the 
defendant  to  restore  the  said  freight  facilities,  including 
the  reopening  and  maintaining  of  the  freight  station  building. 
Damages  are  requested  in  the  sum  of  v-2,000. 

Defendant's  answer  denies  that  the  plaintiffs  have 
reasonably  used  the  spur-track  in  the  handling  of  freight 
shipments  within  recent  years;  avers  that  the  present  track 
facilities  are  adequate;  that  freight  facilities  are  now 
located  diagonally  across  from  the  present  plant  of  plaintiffs; 
denies  that  the  lease  is  invalid  and  that  there  was  any  viola- 
tion of  Section  27(c)  of  said  Chapter  111  2/3;  denies  that 
the  removal  of  the  track  was  in  violation  of  Section  49-A 
of  the  Utilities  Act;  avers  that  for  a  long  period  of  time 
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Insufficient  use  had  been  made  of  such  track  by  plaintiffs 
or  others  to  warrant  the  continued  maintenance  of  the  same; 
states  that  whether  or  not  it  was  necessary,  under  the  cir- 
cumstances, to  secure  the  approval  of  the  Illinois  Commerce 
Commission  was  a  question  within  the  jurisdiction  of  such 
Commission  and  that  a  proceeding  is  now  pending  before  the 
Commission  to  determine  that  question  and  the  others  involved 
in  this  action;  it  admits  the  leasing  of  the  premises  to  Art 
Risser  but  denies  any  violation  of  the  Public  Utilities  A<^» 
and  alleges  the  lease  to  be  valid;  it  admits  the  allegations 
concerning  the  erection  of  an  addition  to  the  brick  building 
and  a  new  addition  upon  the  area  described  in  the  lease  and 
the  allegations  concerning  the  removal  of  the  spur-track  and 
the  freight  facilities  afforded  thereby,  but  denies  any  viola- 
tion of  Section  49-A  of  the  Illinois  Public  Utilities  Act; 
admits  that  it  had  intended  to  lease  the  additional  area  of 
land  formerly  occupied  by  said  track  to  said  Art  Kisser,  after 
first  obtaining  the  consent  and  approval  of  the  Commission; 
alleges  that  a  new  loading  platform  and  ramp  were  constructed 
prior  to  the  filing  of  this  complaint,  easterly  of  Main  Street 
and  southerly  of  the  main  track,  the  same  having  been  constructed 
diagonally  across  from  the  plaintiffs'  premises,  and  that  such 
facilities  are  adequate  to  serve  plaintiffs  and  other  shippers; 
denies  any  violation  of  the  Illinois  Public  Utilities  Act  or 
any  General  Order  issued  by  virtue  thereof;  and  denies  that 
plaintiffs  are  entitled  to  any  damages. 

It  is  necessary  for  the  court  to  consider,  first, 
whether  all  persons  possessing  a  substantial  legal  or  bene- 
ficial interest  in  the  subject  matter  of  the  litigation,  and 
who  would  be  affected  by  the  decree,  have  been  made  parties. 
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The  record  shows  that  the  lessee  of  the  railroad,  Art  Rlsaer, 
has  been  occupying  the  freight  station,  In  the  business  of 
selling  lumber  and  building  materials  and  the  manufacturing 
of  hog  houses,  flat  racks,  and  brooder  houses,  and  planned 
to  continue  such  business  at  that  location,  and  had  received 
a  building  permit  and  had  started  construction  on  an  adjoining 
building,  substantially  as  charged  in  the  complaint.   It  is 
apparent  that  if  plaintiffs  obtained  the  relief  sought  by  the 
complaint,  the  interests  of  said  Art  Risser  would  be  materially 
affected.   Plaintiffs  seek  to  have  his  lease  held  void,  the 
spur-traok  restored  across  the  premises  on  which  his  new 
building  was  to  be  constructed,  and  to  dispossess  him  from 
the  freight  depot.   In  other  words,  he  would  be  practically 
out  of  business  at  that  location.   In  the  opinion  of  this 
court,  said  Art  Risser  was  a  necessary  party  defendant. 
Although  it  does  not  appear  that  this  subject  was  brought 
to  the  attention  of  the  trial  court  and  no  cross-assignment 
of  error  appears  in  Appellee's  brief,  such  brief  does  comment 
on  the  absence  of  Risser  as  a  party  defendant.   The  duty  of 
this  court,  under  such  circumstances,  is  clearly  detailed  in 
the  case  of  Texas  Company  vs.  H ol i Ing s wo r  t  h  _, ,  375  111.  538,  at 
543,  in  which  opinion  the  following  appears: 

"The  general  equitable  rule  1$  that  all  persons 
possessing  a  substantial  legal  or  beneficial  interest 
in  the  subject  matter  of  litigation  and  who  will  be 
affected  by  the  decree  must  be  made  parties.   (Riley 
v.  Webb,  272  111.  537;  HcCreery  v.  Bartholf,  305  id. 
325;  Cowles  v.  Morris  &  Co.,  330  id.  11.)   then  all 
the  parties  are  before  the  court  the  whole  case  may 
be  considered  and  all  interests  protected  and  the 
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court  is  then  enabled  to  make  a  complete  decree 
binding  on  all  parties  who  have  a  substantial 
beneficial  interest  in  the  subject  matter  of  the 
litigation  and  thereby  dispose  of  the  whole  complaint. 
Atkin  v.  Billings,  72  111.  597;  KoVoohan  v.  Tenter, 
301  id.  508. 

"If  the  lack  of  par-ties  is  brought  to  the 
attention  of  the  court,  be  it  one  of  original  or 
appellate  jurisdiction,  the  court  should  not  proceed 
further  in  the  matter  until  the  omission  has  X)e@n 
corrected  even  though  no  objection  is  made  by  any 
party  litigant.   (2^£££d  *«  Bates,  124  111.  160; 
Abernathle  v.  Men,  229  id.  412.)  The  general  rule 
of  equity  pleading  requiring  that  all  persons  should 
be  made  parties  who  are  legally  or  beneficially  interes- 
ted in  the  subject  matter  and  result  of  the  suit  so 
that  a  complete  decree  may  be  made  between  them  applies 
to  an  action  for  in junctional  relief.   (Kno£f  *«  llES^. 
Mat.  Bank,  173  111.  331;  ?lc?reohan  v.  Yenter,  supra.) 
When  the  omission  of  necessary  parties  is  noted  the 
ordinary  procedure  is  for  the  court  to  stop  further- 
proceedings.  VIcMechan  v.  Yenter,  supra. 

"From  the  facts  appearing  on  the  face  of  the 
complaint  and  petition  it  is  apparent  that  there 
are  persons  who  have  an  interest  in  the  lease  and 
in  keeping  the  oil  wells  in  opex'atlon  that  were  not 
before  the  court.   In  this  condition  of  the  record 
we  are  not  privileged  to  give  consideration  to  the 
reasons  urged  in  support  of  the  motion  to  dismiss 
the  petition  nor  pass  upon  the  merits  of  the  petition. 
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The  chancellor-  erred  in  undertaking  to  pass  upon 
the  motion  to  strike  the  petition  and  In  dismissing 
tho  complaint  for  want  of  equity.   The  whole  procee- 
ding should  have  been  stayed  until  the  parties  interes- 
ted were  before  the  court.  *  *  *  . 

■The  judgment  of  the  Appellate  Court  and  the 
decree  of  the  circuit  court  are  reversed  and  the 
oause  is  remanded  tc  the  circuit  court  of  Marion 
County,  with  directions  to  grant  plaintiff  leave  to 
make  all  interested  persons  parties  to  the  proceedings 
and  to  stay  all  action  in  the  case  until  all  persons 
having  an  interest  are  before  the  court,  and  that  if 
plaintiff  does  not  take  such  action  within  a  reasonable 
time  the  complaint  and  petition  be  dismissed  at  its 

costs. " 

It  appearing,  therefore,  that  all  necessary  parties 
are  not  before  the  court,  the  decree  of  the  Circuit  Court  is 
reversed  and  the  cause  is  remanded  with  directions  to  grant 
plaintiffs  leave  to  make  all  interested  persons  parties  to 
the  proceeding  and  to  stay  all  action  in  the  case  until  all 
persons  having  an  interest  are  before  the  court,  and  that 
if  plaintiffs  do  not  take  such  action  within  a  reasonable 
time  the  complaint  be  dismissed  at  plaintiffs'  costs.   The 
costs  in  this  appeal  are  assessed  against  appellants. 


Reversed  and  remanded 
with  directions. 
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Abstract 


AflEHDA  NO.    P. 


IN  THE  APPELLATE  COURT  CP  THE 
STATS  OF  ILLINOIS 


3  32  LA.  180 


^ 


SECOND  DISTRICT 
FEBRUARY  TERM,  A,  D.  1947. 


MARJORIE  KESICH, 

APPELLEE 
V. 

MICHAEL  KESICH, 

APPELLANT 


appeal  from  the 
circuit  court  of 
will  courts: 


Dove,  J* 

The  circuit  court  of  will  County  entered  a  decree 
for  appellee,  the  wife  of  ar  ellant,  granting  her  separate 
maintenance,  the  custody  of  their  two  children  aged  about 
five  and  two  years  respectively,  and  suit  money  and  ali- 
mony of  £20.00  per  week.     The  husband  has  appealed  from  the 

decree. 

The  parties  were  married  on  August  S»  1940.     Appellee 
is  a  Roman  Catholic  and  appellant  is  a  member  of  the  .iefbiaa 
Orthodox  Church.     When  they  were  married,  they  went  to  live 
with  appellee*  s  mother,  a  widow,  in  her  ten  roora  residence  In 
the  City  of  Joliet,  where  appellee's  older  sister  and  her  hus- 
band and  two  children  also  resided.     They  separated  on  April  11, 
1946,  and  a  few  days  later  appellee  filed  a  suit  for  divorce  in 
the  circuit  court  of  MtU  County.     It  appears  that  she  uas  not 


able  to  obtain  the  consent  of  the  proper  off  totals  of  her 
church  to  the  maintenance  by  her  of  the  suit  for  divorce, 
and  she  dismissed  the  sane,   and  on  June  13,  1945,  Instituted 
the  suit  for  separate  maintenance  involved  In  this  appeal. 

At  the  trial  the  chancellor  held  that  the  first  and 
probably  the  worst  mistake  the  parties  made  was  when  they  moved 
into  the  family  home  with  appellee's  mother  and  her  other  sister 
and  her  family.     Being  of  different  religious  faiths,  little 
differences  grew  into  constant  quarrel©  and  biokertngs.     "Appellee 
and  her  sister  claim  that  appellant  aooused  them  of  slipping 
away  soon  after  the  second  child  was  born  and  having  it  baptised 
in  their  faith  without  his  knowledge  or  consent  and  that  he 
slapped  appellee.     They  denied  the  accusation  and  he  denied 
slapping  his  wife. 

About  one  year  after  they  were  married,  appellant 
offered  to  buy  a  home  for  38000.00  and  to  borrow  about  ;tl5GQ»00 
as  a  down  payment,  but  appellee  refused  to  enter  into  the  arrange- 
meat  on  the  ground  that  with  the  other  necessary  expenses,  the 
project  was  too  large  for  them.     Appellant  testified  that  appellee 
was  ruled  by  her  mother,  who,  with  the  other  sister,  stepped  in 
and  said  »no*  to  the  proposed  purchase* 

Appellee  wrote  appellant  a  note  and  left  it  on  his  dealt,  as 
follows*   "Mikes     If  you  want  anything  for  your  lunch  you  can  get 
it  yourself  and  fix  it  in  the  morning.    Xou  can  also  get  your 
own  breakfast.     If  you  want  any  washing  or  ironing  done  from  now 
on  you  can  get  it  done  by  somebody  else.     I  am  through*  Harjorie". 
The  note  bears  date  of  "Mar.  15,  1940, *  but  appellee  testified 
that  the  date  was  not  written  by  her,  and  that  she  never  "went 
through*  with  the  note,  but  "got  him  everything  he  wanted"  and 
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this  testimony  Is  not  disputed.    Appellant  admits  writing  the 
date,     tffcen  the  parties  separated  they  attempted  to  divide  their 
assets.     In  the  division  she  reeeived  1200.00  from  the  cash  In 
bank,  and  defense  bonds  of  the  face  value  of  £375.00,  all  of 
which  she  testified  is  now  spent.     She  also  received  1120.00 
additional  oash  which  was  in  her  naiae  but  not  divided  between 

them. 

Testimony  for  appellee  that  appellant  was  seen  with 
another  woman  in  his  oar,  and  that  on  occasions  he  stayed  out 
late,  bolle  down  to  a  «sharlng  the  ride"  agreement,  during  the 
strenuous  shortage  of  transportation  during  World  War  11;  that 
he  was  out  late  on  several  occasions  at  union  labor  meetings j 
and  there  is  neither  allegation  nor  proof  whloh  Justifies  any 
insinuation  of  adultery  as  made  in  appellee* s  brief* 

Ke  agree  with  the  holding  of  the  chancellor  that  the 
parties  separated  by  mutual  consent  and  that  they  agreed  that 
they  were  going  to  separate  and  get  a  divorce.     Whether  the 
suggestion  came  from  appellant  or  from  appellee  la  immaterial 
as  appellee  acquiesced  in  it.     The  testimony  fairly  shows  that 
her  failure  to  prosecute  the  divorce  suit  was  because  of  the 
rule  of  her  church,  a  most  worthy  canon  of  that  institution. 
Among  the  things  that  occurred  between  the  parties,  there  was 
none  so  serious  that  it  could  not  be  adjusted,  if  an  effort 
in  good  faith  to  do  so  was  made. 

Appellee  was  in  appellant's  room  while  he  was  packing 
his  grip*     The  testimony  as  to  what  was  said  between  them  there 
is  not  in  emot  harmony,  but  the  chancellor  saw  and  heard  the 
witnesses  and  is  in  a  better  position  to  4udge  its  credibility 
than  this  court  and  his  findings  will  not  be  disturbed  unless 
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the  evidence  clearly  preponderates  against  it.     The  evidence 
shows  that  on  several  occasions  sine©  this  litigation  started* 
appellee  has  importuned  appellant  for  a  reconciliation,  offering 
to  go  to  hlw  and  live  with  him  again,  and  in  court  she  testified 
she  «S*  is  still  willing  to  live  with  him  if  he  will  procure  a 
home  for  her  and  the  children.     Appellant  has  not  made,  so  far 
as  the  record  shows,  any  overture  to  his  wife  for  her  return, 
and  testified  en  the  trial  that  he  does  not  want  to  live  with 
her  under  the  circumstances,  and  gave  it  as  his  opinion  that 
appellee  does  not  mean  it  when  she  says  she  wants  to  go  back  to 
him.     There  is  nothing  in  the  record  that  justifies  such  a  con- 
clusion. 

As  the  record  stands,   the  equities  are  with  appellee, 
and  the  court  correctly  entered  a  decree  against  appellant. 
Uhere  the  husband  refuses  to  take  the  wife  back  ana  provide  her 
with  a  home  after  she  left  him,  the  wife  is  considered  as  living 
separate  and  apart  without  fault  en  her  part,  entitling  her  to 
separate  maintenance,  notwithstanding  the  original  separation 
may  not  have  been  warranted.     (Thomas  v.  Thomas  1&2  111*  677| 
Haley  v.   Haley,  209  111.  App.  153.) 

The  fact  that  the  complaint  was  faulty,  and  some  of 
the  affirmative  defenses  in  the  answer  were  not  replied  to,  where 
the  cause  was  tried  as  if  none  of  these  defects  existed,  amounts 
to  a  waiver  of  the  defect,  if  any,  and  the  matter  cannot  be 
raised  on  appeal.     (Querin  v.  Guerin,  870  111.  239,  244$  Druce 
v,  Druce,  313  111.  App.  169f  Meyer  v.  Hendrlx,  311  111.  App. 
605). 

The  decree  is  sustained  h^  the  evidence  and  is 

affirmed*  ,*»«,«.** 

Decree  affirmed. 
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Jen.  No.  10102  In  The  Agenda  No.  24 

APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
October  Tera,  A.  0.  i946      ^^ 
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BENJAMIN  A.  SCHMA.HL  and  ) 

MARY  FLETHA  SCHMAHL,  )        Appeal  from 

Plaintiffs  and  Appellees, 


vs 
CHARLES  R.  ACKERSON, 

Defendant  and  Appellant,  ) 

BRISTOW,  J. 


Circuit  Court 

Lee  County 

Hon.  George  C.  Dixon, 
Trial  Judge 

3  32I.A.  2  78 


The  parties  to  this  action  owned  land  that  was  adjoining, 
the  plaintiffs  owning  the  dominant  estate  and  the  defendant  the 
servient  estate.   The  plaintiffs  filed  their  chancery  action  in 
the  Circuit  Court  of  Lee  County  charging  the  defendant  with  creat- 
ing a  dam  and  obstructing  the  natural  flow  of  water  and  causing 
damage  to  his  crops.   He  prayed  for  injunctive  relief  and  for  dam- 
ages,  ^he  trial  court  entered  a  decree  allowing  plaintiffs'  prayer 
for  injunction  and  allowed  one  dollar  in  damages.   This  appeal 
followed. 

The  defendant  In  his  first  answer  admitted  all  of  the 
allegations  of  the  complaint,  but  sought  to  justify  the  same  by 
alleging  that  the  plaintiffs  were  using  the  tile  "as  mere  licensees, 
and  claimed  that  the  plaintiffs  were  casting  waters  upon  the  defen- 
dant's land  In  larger  quantities  than  thpt  which  flowed  in  a  state 
of  nature.   Tnis  answer  was  later  withdrawn  and  an  amended  answer 
was  filed  which  denied  all  allegations  of  the  complaint.   At  this 
time  there  was  also  filed  a  counterclaim  which  was  later  withdrawn 
and  need  not  be  considered. 
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The  evidence  on  behalf  of  the  plaintiffs  Indicated  that 
t;e„  was  a  natural  watercourse  travelling  westward  aoross  the 
lands  of  the  plaintlfftdefendent.  ?he  defendants  in  their 
Srlef  do  n.t  nation  the  right  of  the  olalntlff  to  drain  water 
„,.  their  lands  Into  such  natural  water  oourse.   "Owners  of  land 

*..!»  the  sa«  in  the  g-neral  oourse  of  natural  drainage,  hy 
instructing  open  or  covered  drains,  discharging  the  .a.e  into 
any  natural  w,ter  course  or  into  an,  natural  depression,  where* 
th.  water  will  he  earned  into  so^e  natural  water  course,  or  into 
.0M  drain  on  the  puhlic  highway  with  consent  of  the  co.nissioners 

T.r  u   o   ^  979   No   42.149;   .au- 
thereto."   Jones  111.  Stat.  Ann.  Wol.  9,  p.  272.  ■<>■    •     — 

q    c          oqq  Til   299   307;   Peck  v.  Har- 
va 1st ere  Plat...  v.  Wabash  fit-  22.,  299  111.  289,     ,   

rlngtnn.  109  111.  611. 

One  of  the  defendants,  Benjamin  A.  Schmahl,  testified  that 
he  had  resided  on  his  farm  for  twenty  yeats.and  that  the  Ackermans 
had  lived  on  the  adjacent  farm  for  twenty-two  years,  ;  that  there 
had  been  a  tile  ditch  running  westerly  across  the  two  farms  since** 
1910;  that  at  the  fence  line  there  had  been  deliberately  constructed 
by  the  appellant  a  dam  or  embankment  about  twenty  inches  high  which 
obstructed  the  flow  of  the  water  from  his  land  across  that  of  the 
appellant;  that  he  saw  the  appellant  shoveling  dirt  with  a  spade; 
and  that  the  obstruction  was  not  a  natural  result  of  tilling  the 
soil.   This  appellee  further  testified  that  he  first  discovered 
the  tile  blocked  about  eighteen  years  previously;  that  he  again 
discovered  such  a  condition  eight  years  ago  and  again  four  years 
sgo;  that  Donald  Ackarson,  the  appellant's  son,  who  has  bean  a  ten- 
ant on  appellant's  farm,  told  appellee  to  never  disturb  the  tile 
!    again  or  he  would  be  "poked  in  the  face."   Donald  did  not  see  fit 
'    to  deny  this  testimony.   It  further  appears  from  the  appellees  ' 

version  of  the  situation,  that  after  fckg  the  appellant  had  repeat- 
edly blocked  the  tile  and  created  the  dam  that  he  dug  a  ditch  down 
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the  avals  to  facilitate  drainage.   Several  witnesses  testified  on 
behalf  of  plaintiff  corroborating  his  recital  of  grievances.   It 
furthnr  appeared  that  because  of  Ackermans'  interference,  the 
Schmahls  suffered  crop  damage. 

Besides  the  Ackermans,  who  took  the  stand  and  denied  the 
charges  made  against  the,  there  were  several  witnesses  who  were 
sent  to  the  oremis-s  about  a  week  prior  to  the  trial  S*£  who  tes- 
tified that  alothoughttere  was  a  ridge  of  dirt  along  the  fence  line 
separating  the  two  tracts  of  land,  that  such  a  condition  appeared 
to  be  due  to  a  course  of  plowing  in  the  direction  of  the  fence  and 
an  innocent  result  of  the  natural  cultivation  of  the  soil.   There 
were  a  few  witnesses  to  who  said  they  had,  at  harvest  time,  made 
a  most  casual  observation  ofthe  dam,  but  they  thought  it  was  the 
tesult  of  the  normal  use  of  the  land  in  the  course  of  good  husbandry. 

The  orincioal  argument  made  by  the  appellant  in  his  brief 
is  that  the  trial  court  erred  in  admitting  into  evidence  the  original 
unsworn  answer  of  the  appellant  which  admitted  that  he  did  obstruct 
the  tile  and  create  the  dam.   An  attorney  for  the  appellant  tes- 
tified that  he  had  written  the  answer  under  a  misapprehension  of 
facts.   The  appellant  did  not  see  fit  to  make  such  explanation  when 
he  was  on  the  stand.   Without  passing  upon  the  propriety  of  this 
ruling,  this  court  is  of  the  opinion  that  there  was  sufficient  evi- 
dence adduced  on  behalf  of  the  appellees  to  Justify  the  conclusion 
reached,  without  giving  consideration  to  the  alleged  admissions 
made  by  Ackerman  in  his  original  answer.   The  findings  of  a  chan- 
cellor will  not  be  reversed  unless  clearly  against  the  wftight  of 
the  evidance.   Flvm  v  Troesch,  373  111.  275;   Dalbjr  »  lkves»  267 

111.  521. 

We  believe  the  law  and  the  evidence  abundantly  sup- 
port the  decree  entered  and  warrant  its  affirmance. 

JUDGMENT  AFFIRMED 
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STATE  OF    ILLINOIS 

APPELLATE  COURT 

FOURTH  DISTRICT 

MAY  TERM 

A.  D. ,  19A7 


3  32  LA.  << 

Appeal  from  the 
Circuit  Court  of 
Williamson  County. 


Term  No.  47M4 

CHARLES  L.  WEISBRODT  and  LENA 
WEISBRODT, 

Plaintiff s-and-Appellees , 

-vs- 

LOUIE  NORRIS  and  CLINE  NORRIS, 

Defendants -and -Appellants, 

-and- 

CHARLES  BO  WAN  and  V.  E.  TURNER, 

Defendants.  ' 

SMITH,  J. 

Tnis  is  an  appeal  by  Louie  Norrifl  and  Cline  Norris, 
defendants-appellants,  from  a  decree  of  the  Circuit  Court  of 
Williamson  County  in  favor  of  Charles  L.  tfeiabrodt  and  Lena 
Weisbrodt,  plaintiffs-appellees,  and  from  certain  orders  ent- 
ered by  the  trial  court  prior  to  decree.   It  was  determined 
that  Charles  Bowman  and  V.  E.  Turner,  who  were  joined  as  de- 
fendants, were  not  proper  parties. 

The  plaintiffs  owned  certain  mining  lands,  which  were 
leased  to  the  defendants.   The  lease  contained  the  usual 
provisions  and  provided  that  the  defendants  pay  a  royalty  of 
100  per  ton  for  all  coal  mined  and  that  the  defendants  have 
the  right  to  terminate  the  lease  at  any  time  they  ascertained 
that  coal  could  not  be  mined  by  them  with  commercial  profit 
and  also  that  30  days  notice  should  be  given  to  the  plaintiffs 
of  their  intention  to  terminate  the  lease.   The  10th  clause 
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of  the  lease,  which  is  the  basis  of  this  litigation,  provided 
as  follows:   "It  is  further  hereby  understood  and  agreed  that 
no  machinery  or  mine  equipment  may  be  removed  from  said 
premises  until,  in  the  opinion  of  both  parties  hereto,  parties 
of  first  part  and  parties  of  second  part,  that  coal  cannot 
be  mined  and  sold  at  commercial  profit  to  parties  of  the 
second  part,  and  it  is  also  hereby  understood  and  agreed  that 
at  the  time  of  the  abandonment  of  said  lease  or  at  the  ter- 
mination hereof,  no  machinery  or  mine  equipment  shall  be  re- 
moved from  said  premises  until  all  royalty  due  hereunder  shall 
have  been  paid  in  full."  On  January  7,  1946,  the  defendants 
gave  notice  of  their  intention  to  terminate  the  lease. 

The  plaintiffs  filed  a  suit  for  injunction  and  specific 
performance  of  the  lease,  alleging  that  if  the  defendants 
removed  their  mining  machinery  that  they  would  lose  royalty 
and  be  irreparably  damaged.   The  complaint  contained  a  prayer 
for  an  injunction  and  for  specific  performance  and  also  a  pr- 
ayer for  general  relief.   A  temporary  injunction  was  issued 
without  notice  and  without  bond.   The  defendants  filed  an 
answer  to  the  complaint  and  a  motion  to  dissolve  the  injunction 
and  dismiss  the  complaint.   The  defendants'  answer  admitted 
that  they  had  commenced  the  removal  of  mining  machinery,  denied 
that  there  was  any  coal  remaining  which  could  be  profitably 
mined  and  further  alleged  that  the  quantity  of  unmined  coal 
could  be  definitely  determined  by  survey  and  that  the  damage 
to  the  plaintiffs,  if  any,  could  be  definitely  computed.   The 
defendants'  motion  to  dismiss  alleged  that  the  plaintiffs  had 
an  adequate  remedy  at  law  and  that  the  nature  of  the  contract 
for  which  specific  performance  was  sought  by  the  plaintiffs 
was  such  that  the  same  could  not  be  compelled  by  the  court 
and  that  the  injunction  should  be  dissolved. 
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On  the  day  set  for  hearing  both  parties  answered 
ready  for  trial  and  the  case  proceeded  to  hearing  with  the 
defendants  assuming  the  burden  of  proof  concerning  their 
motion  to  dissolve  the  injunction.   Evidence  was  introduced 
by  both  parties  which  related  primarily  to  the  question  of, 
whether  or  not,  the  operation  of  the  mine  could  be  profitably 
continued  by  the  defendants.  At  the  close  of  the  evidence 
January  29,  1946,  the  court  reserved  his  decision  until  Febr- 
uary 4,  1946,  at  which  time  he  rendered  an  oral  decision,  as 
reflected  in  the  written  decree  filed  later,  in  which  he  found 
that  a  permanent  injunction  should  be  denied  and  suggested  to 
plaintiffs  that  they  amend  their  original  complaint  to  con- 
form to  the  evidence  in  regard  to  damage  sustained  by  them 
due  to  the  defendants'  breach  of  the  terms  of  the  lease. 
The  plaintiffs  on  February  8,  1946,  filed  an  amendment  to 
their  original  complaint  which  wcs  called  Count  H ,  and 
which  contained  a  prayer  for  damages  in  equity.   On  February 
27,  1946,  the  defendants  filed  an  answer  to  plaintiffs'  amended 
complaint  again  asserting  that  the  remaining  coal  could  not 
be  profitably  mined;  that  the  defendants  had  not  been  guilty 
of  any  breach  of  their  contract  with  the  plaintiffs  and  de- 
manding a  trial  by  jury  on  said  Count.5; II.  On  the  same  day 
the  defendants  filed  a  motion  for  a  trial  by  jury  upon  the 
issues  presented  by  Count  II,  which  alleged  that  it  was  a  law 
count  and  that  the  burden  of  proof  had  been  upon  the  defendants 
at  the  hearing  to  dissolve  the  injunction  but  that  the  burden 
of  proof  as  to  Count  Ix  was  upon  the  plaintiffs  to  show  a 
breach  of  contract  and  resulting  damages.   On  May  7,  1946, 
the  motion  for  jury  trial  was  overruled  by  the  court  and  the 
cause  was  continued  for  submission  of  a  written  decree,  which 
was  entered  September  4,  1946.   On  October  4,  1946,  the  court 
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vacated  this  decree  on  the  plaintiffs'  motion  and  the  final 
decree  dissolving  the  injunction  and  awarding  the  plaintiffs 
damages  in  the  sum  of  $1,200.00,  was  entered  October  18,  1946. 
The  decree  also  found  that  a  permanent  injunction  and  spec- 
ific performance  of  the  negative  covenant  in  the  lease  would 
have  been  proper  equitable  relief  but  that  money  damages  would 
serve  the  plaintiffs  as  well  and  would  work  less  hardship  on 

the  defendants. 

The  errors  relied  upon  for  reversal  by  the  defendants 

are  in  suh***—«  M    that  the  court  crred  in  finding  that  a 
permanent  injunction  and  specific  performance  of  the  negative 
covenant  of  the  lease  would  have  been  proper  equitable  relief 
and  in  awarding  money  damages  in  lieu  thereof;   (2)  that  the 
court  erred  in  .overruling  the  defendants'  motion  for  a  jury 
trial  as  to  Count  II;  and  (3)  that  the  court  erred  in  suggest- 
ing to  the  plaintiffs  that  they  file  an  amendment  to  their  com- 
plaint asking  for  money  damages  and  in  passing  upon  the 
question  of  damages  without  allowing  defendants  to  offer 
evidence  upon  said  question. 

The  evidence  shows  that  there  v/as  a  complete  hearing 
upon  the  merits  of  the  matter  in  controversy.   It  is  clear 
from  the  evidence  offered  by  both  parties,  that  there  was  a 
quantity  of  coal  remaining  which  could  have  been  profitably 
mined  by  the  defendants.   The  findings  of  the  court  as  to  the 
amount  of  coal  and  amount  of  damages  suffered  by  the  plaintiffs 
is  in  our  opinion  amply  supported  by  the  evidence.   There  is 
no  dispute  as  to  the  facts  of  the  case  and  as  stated  in  the 
defendants'  brief,  the  question  is  purely  one  of   law  and  pro- 
cedure. 

The  only  questions  before  this  court  are,  v/as  it  proper 
for  the  court  to  ex&rcise  equity  jurisdiction  over  the  facts 
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and  circumstances  of  this  case  and,  if  this  question  is  answered 
in  the  affirmative,  was  it  proper  for  the  court  to  deny  a  per- 
manent injunction  and  refuse  to  require  specific  performance 
of  the  terms  of  the  lease  and  in  lieu  thereof,  to  grant  dam- 
ages as  an  incident  to  the  equitable  relief. 

We  are  of  the  opinion  that  the  court  properly  exercised 
its  equity  powers  in  granting  the  temporary  injunction.   Had 
the  court  refused  to  intervene  in  this  case  the  ventilating 
equipment  and  other  machinery  would  hc.ve  been  removed  before 
it  would  have  been  possible  for  the  parties  to  conduct  the  sur- 
veys, which  were  made  in  the  mine  subsequent  to  January  7,  194-6, 
and  which  provided  much  of  the  testimony  which  was  adduced  at 
the  trial.   It  was  essential  for  the  court  to  have  full  know- 
ledge of  the  amount  cf  coal  still  underlying  the  surface  and  the 
conditions  which  existed  concerning  whether,  or  not,  it  could 
be  profitably  mined  by  the  defendants.   In  the  case  of  Win- 
hold  v.  Finch,  286  111.  614,  p.  619,  the  court  said,  "When  an 
owner  of  property  is  about  to  be  deprived  of  a  legal  right  in 
connection  with  it  by  the  wrongful  act  of  another  for  which 
there  is  no  legal  redress  the  act  may  be  restrained  by  injun- 
ction    The  irreparable  injury  necessary  to  give 

a  court  of  equity  jurisdiction  in  such  a  case  is  not  one  so 
great  as  to  be  impossible  of  compensation,  but  one  of  such  a 
character  that  the  law  cannot  give  adequate  compensation  for 
it."   In  the  case  at  bar  it  was  necessary  for  equity  to  inter- 
vene to  retain  the  status  quo  of  the  mining  property  until 
the  facts  of  the  case  could  be  investigated. 

The  court  having  acquired  jurisdiction  of  the  case,  it 
was  proper  for  it  to  hear  the  case  on  its  merits  and  to  award 
damages  as  an  incident  to  the  equitable  relief.   In  19  Amer- 
ican Jurisprudence,  pages  126-128,  the  rule  is  announced  as 
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follows:   "equity  will  not  enter  a  partial  or  incomplete 
decree.   Having  taken  cognizance  of  a  cause  for  any  purpose, 
a  court  of  equity  will  ordinarily  retain  jurisdiction  for 
all  purposes;  decide  all  issues  which  are  involved  by  the  sub- 
ject matter  of  the  dispute  between  the  litigants;  award  relief 
which  is  complete  and  finally  disposes  of  the  litigation  so  as 
to  make  performance  of  the  court's  decree  perfectly  safe  to 
those  who  may  be  compelled  to  obey  it;  accomplish  full  justice 
between  the  parties  litigant;  and  prevent  future  litigation." 
In  the  case  of  Stickney  et  al.  ,  v.  Goudy,  1.32  111.  213,  p.  227, 
the  court  said:   "It  may  be  conceded  that  a  bill  in  equity 
could  not  be  maintained  where  the  bill  was  brought  merely  for 
the  purpose  of  recovering  damages  for  the  breech  of  a  contract; 
but  while  this  is  true,  it  does  not  follow  that  a  court  of  equity 
will  in  no  case  decree  compensatory  damages.  Where  a  court  of 
equity  obtains  jurisdiction  in  a  cause  for  one  purpose,  it  may 
retain  it  for  all  purposes.   In  speaking  on  this  subject, 
Pomeroy  (Vol.  1,  sec.  181,)  says:   "When  a  court  of  equity 
has  jurisdiction  over  a  cause  for  any  purpose,  it  may  retain 
the  cause  for  all  purposes,  and  proceed  to  a  final  determination 
of  all  the  matters  at  issue.  For  this  reason,  if  the  contro- 
versy contains  any  equitable  feature,  or  requires  any  purely 
equitable  relief  which  would  belong  to  the  exclusive  juris- 
diction, or  involves  any  matter  pertaining  to  the  concurrent 
jurisdiction,  by  means  of  which  a  court  of  equity  would  acquire, 
as  it  were,  a  partial  cognizance  of  it,  the  court  may  go  on 
to  a  complete  adjudication,  and  may  thus  establish  purely  legal 
rights,  and  grant  legal  remedies  which  would  otherwise  be 
beyond  the  scope  of  its  authority". 

We  are  of  the  opinion  that  the  trial  court  exercised 
sound  discretion  in  refusing  to  require  specific  performance 
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of  the  lease  between  the  plaintiffs  and  defendants,  because  of 
the  difficulties  involved  in  enforcing  such  a  decree.   Under 
the  circumstances  of  this  case  the  interest  of  both  the  plain- 
tiffs and  defendants  were  best  served  by  granting  compensatory 
damages  to  the  plaintiffs. 

The  defendants  place  much  emphasis  upon  the  fact  that 
they  were  denied  a  jury  trial  as  to  Count  II,  of  the  amended 
complaint.   They  insist  that  this  was  a  law  count.   The  record 
of  the  trial  does  not  support  this  contention.   Count  II  was 
also  in  equity  as  is  shown  by  the  prayer  for  relief  and  the 
manner  in  which  it  was  considered  by  the  court.   The  court 
did  not  transfer  this  count  to  the  law  docket,  but  elected  to 
do  complete  justice  between  the  parties  litigant  in  equity. 
If  the  defendants  hrd  desired  that  the  matter  be  heard  by  a 
jury  they  should  have  filed  their  jury  demand  when  they  made 
their  first  appearance.   (Section  188,  Chap.  110,  111.  Rev. 

Statutes  1945-) 

The  defendants  also  contend  that  the  court  erred  in 
suggesting  that  the  plaintiffs  file  an  amendment  to  their  com- 
plaint, asking  for  money  damages  and  in  passing  upon  the  ques- 
tion of  damages,  without  permitting  the  defendants  to  offer  fur- 
ther evidence.   The  court  had  heard  the  case  on  its  merits  and 
both  parties  had  rested.   In  our  opinion  it  was  entirely  proper 
for  the  court,  in  accomplishing  complete  justice  between  the 
parties  litigant,  to  suggest  that  this  amendment  be  made  and  to 
render  a  decree  without  hearing  further  evidence. 

For  the  reasons  stated  the  judgment  of  the  Circuit  Court 
is  affirmed. 

Affirmed. 
BARTLEY,  P.  J.  and  CULBERTSQN,  J.  concur. 
To  be  published  in  abstract  only. 
Clem  Smith,  Judge. 
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VIOLA  SOUPJOHN, 

Respondent-Appellee. 

Smith,   J. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
of  Madison  County  dismissing  a  writ  of  habeas  corpus  in- 
stituted by  Ruby  Hamilton,  petitioner-appellant,  against 
Viola  Sour john,  respondent-appellee,  for  the  custody  of 
Charles  R.  VanZandt ,  a  male  child  10  years  of  age.   On  trial 
of  the  case  before  the  court,  without  a  jury,  the  court  found 
that  the  child  was  lawfully  in  the  custody  of  the  respondent, 
his  paternal  grandmother. 

The  evidence  disclosed  that  petitioner,  the  mother 
of  the  child,  was  married  December  28th,  1935,  to  Philbric 
VanZandt,  when  she  was  16  years  of  age.  Shortly  after  their 
marriage  they  occupied  a  small  house  at  Webber's  Falls,  Okla- 
homa, which  belonged  to  the  respondent  and  her  husband,  where 
the  petitioner's  husband  engaged  in  farming.  At  this  time 
the  respondent's  husband,  Silk  Sourjohn,  was  employed  at  a 
nearby  town  of  Braggs,  Oklahoma.  Philbric  VanZandt,  the 
petitioner's  husband  at  this  time,  was  the  child  of  a  former 
marriage  of  the  respondent.  During  the  time  the  petitioner 
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and  her  husband,  Philbric  VanZandt,  lived  at  Wether's  Falls 
there  was  some  conflict  in  the  testimony  as  to  whether  the 
respondent  spent  most  of  her  time  with  them  or  with  her 
husband  in  Braggs.   It  was  during  this  period  that  the  child 
in  question,  Charles  R.  VanZandt,  was  born  on  May  8th,  1937, 
to  the  petitioner  and  Philbric  VanZandt.   There  was  also 
conflict  in  the  testimony  as  to  just  how  much  care  the  res- 
pondent gave  Charles  but  according  to  her  testimony  she 
took  complete  charge  of  him  from  birth  and  reared  him  in  her 
own  home  from  the  age  of  three  months  and  the  petitioner  showed 
little  interest  in  him.   The  petitioner  denied  that  this  was 
the  case  but  admitted  that  she  left  her  husband  in  July  of 
1939,  and  took  her  eleven  months  old  daughter  to  the  home 
of  her  father  in  Sallisaw,  Oklahoma,  some  fifty  miles  distant. 
The  petitioner  stated  that  she  left  Charles  because  of  the 
lack  of  means  of  transportation.  Later  that  year  the  pet- 
itioner obtained  a  divorce  in  the  District  Court  of  Sequoyah 
County,  Oklahoma,  from  her  husband  on  the  grounds  of  cruelty 
and  the  court  found  that  both  parties  were  proper  persons 
to  have  the  custody  of  the  minor  children  and  awarded  the 
daughter  to  the  petitioner  and  Charles  to  his  father,  Phil- 
bric VanZandt. 

Following  the  divorce,  petitioner  resided  with  her 
father  until  in  December  1942,  when  she  married  her  present 
husband,  Fred  Hamilton.   Two  children  were  born  of  this 
marriage  and  they  and  the  daughter  by  the  previous  marriage 
were  residing  with  the  petitioner  at  the  time  of  the  hearing. 
Charles  continued  to  reside  with  his  father,  who  was  living 
with  his  mother,  the  respondent,  until  October  of  1942,  when 
he  was  inducted  into  the  armed  services,  where  he  remained 
until  July  1945.  During  this  period  and  up  until  the  time 
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of  the  hearing,  Charles  remained  in  the  custody  of  the  re- 
spondent, who,  because  of  the  itinerate  nature  of  her  hus- 
band's work,  as  a  carpenter  in  the  construction  of  army  camps, 
resided  successively  in  Arkansas  and  Missouri  and  finally 
moved  to  Granite  City,  Illinois,  in  1942.   The  respondent, 
her  husband  and  Charles  had  been  living  in  a  comfortable 
modern  home  on  the  outskirts  of  Granite  City  four  and  one-half 
years  at  the  time  of  the  hearing.   The  respondent  took  Charles 
to  see  the  petitioner  on  several  occasions  but  the  petitioner 
did  not  visit  Charles  after  she  left  her  husband  in  1939. 
On  one  occasion  the  respondent  took  Charles  to  see  his  mother, 
the  petitioner,  when  she  was  in  the  hospital  in  Fort  Smith, 
Arkansas,  and  it  had  been  so  long  since  she  had  seen  the  child 
that  she  did  not  recognize  him.   There  was  some  evidence  of 
correspondence  between  the  petitioner  and  the  respondent 
but  very  little  considering  the  period  of  the  separation. 
The  petitioner  made  no  contribution  toward  Charles'  support 
and  sent  him  practically  nothing  in  the  way  of  gifts.   The 
father,  Philbric,  was  shellshocked  in  the  war  and  was  unable 
to  attend  the  hearing.   He  has  remarried  and  now  lives  in 

St.  Louis,  Missouri. 

In  September  of  1946,  petitioner  received  a  letter 
from  the  Veteran's  Administrotion  stating  that  an  award  had 
been  made  to  respondent  for  the  care  of  Charles  and  she  went 
to  the  District  Court  of  Sequoyah  County,  Oklahoma,  and 

had  the  decree  of  divorce  amended  changing  the  custody  of 

from  the  father 
Charles/to  herself.   Notice  of  the  proposed  amendment  was 

sent  to  Philbric  VanZandt ,  the  father  of  the  child,  in  care 

of  the  respondent,  but  neither  the  child  or  the  respondent 

were  made  parties  to  the  proposed  amendment.   The  petitioner 

was  a  resident  of  Fort  Smith,  Arkansas  at  the  time  this  action 
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was  taken.   Subsequent  to  this  action  a  proceeding  was  brought 
in  the  County  Court  of  Madison  County  to  have  Charles  de- 
clared a  dependent  and  neglected  child  but  the  Court  found 
he  was  not  a  dependent  and  neglected  child. 

The  evidence  further  shows  that  the  respondent  and 
her  husband  are  very  attached  to  Charles;  that  they  are 
financially  able  and  desirous  of  providing  a  home  for  him 
and  that  they  have  provided  well  for  him  and  have  seen  to 
his  educational  and  religious  training.   Charles  expressed 
a  decided  preference  to  remain  in  their  custody  and  gave  as 
his  reason  that  the  respondent  has  been  good  to  him,  that  he 
loves  her,  as  she  is  the  only  mother  he  has  ever  had,  and 
that  his  mother,  his  step-father  and  their  family  are 
strangers  to  him.   It  also  appears  that  the  petitioner  and 
her  present  husband  are  proper  persons  to  be  intrusted  with 
the  custody  of  the  child  and  while  their  financial  status 
is  not  quite  so  secure,  they  are  able  to  provide  for  him. 
There  is  nothing  in  the  evidence  which  shows  any  unfitness  on 
the  part  of  either  party  to  provide  a  proper  home  for  the 
child,  they  both  own  good  homes  and  have  steady  and  adequate 

incomes. 

After  hearing  the  evidence  and  observing  the  demeanor 
of  the  witnesses,  the  court  decided  that  it  was  for  the  best 
interests  of  the  child  that  he  remain  with  the  respondent 
and  entered  an  order  dismissing  the  petition. 

The  petitioner  contends  as  grounds  for  reversal  that 
the  decree  of  the  Oklahoma  Court  granting  custody  of  the 
child  to  petitioner  was  entitled  to  full  faith  and  credit  in 
this  action  and  would  be  res  adjudicata  on  the  question  of 
custody,  and  that  the  right  of  a  natural  parent  to  the  cus- 
tody of  her  child  is  paramount  in  a  controversy  between  her 


-  K  - 


and  a  stranger  in  the  absence  of  a  showing  that  the  parent 
has  neglected,  abandoned,  or  in  some  manner  forfeited  her 
right,  or  is  otherwise  an  unfit  or  improper  person. 

As  to  the  first  contention  of  the  petitioner,  it  is 
noted  that  the  amendment  to  the  divorce  decree  was  at  a  time 
when  none  of  the  parties  were  residents  of  Oklahoma  and  had 
not  been  for  about  five  years  and  that  it  was  entered  without 
notice  to  the  respondent  or  the  child.   In  the  case  of  People 
v.  Hickey,  86  111.  App.  20,  where  an  ex  parte  divorce  decree 
was  obtained  in  the  state  of  New  Jersey,  which  granted  custody 
of  minor  child  to  the  father,  and  the  mother  and  the  child 
were  residing  in  Illinois  at  the  time  the  decree  was  entered, 
the  court  held  the  New  Jersey  decree  was  not  rea  adjudicate 
to  the  question  of  custody  of  the  child  in  a  habaes  corpus 
proceeding  instituted  in  Illinois  and  that  under  such  cir- 
cumstances the  New  Jersey  decree  was  not  entitled  to  full 
faith  and  credit  in  Illinois.   In  its  opinion  the  court  cited 
Mr.  Bishop  in  his  work  on  Marriage,  Div.  &  Sep.3  Sec.  1139, 
Vol.  2,  in  speaking  of  the  binding  fnrce  of  a  foreign  custody 
order,  as  follows:   "Tue  true  rule  in  the  State  of  its  ren- 
dition is,  that  it  is  res  judicata,  concluding  the  question. 
But  it  does  not  conclude  the  question  for  all  time,  since  new 
facts  may  create  new  issues.   Nor,  since  the  relation  of 
parent  and  child  is  a  status  rightfully,  like  marriage,  re- 
gulated by  any  State  in  which  the  parties  are  domiciled,  does 
the  order  in  one  State  operate  as  an  estoppel  of  all  future 
inquiry  in  the  courts  of  another  btate  wherein  the  child 
has  acquired  a  domicile.  *  *  *  If  the  divorce  was  ex  parte 
against  a  father  who,  with  his  child,  was  domiciled  in  another 
State,  the  decree  for  custody  would  be  without  jurisdiction, 
and  therefore  void."   and  also  Nelson  on  Div.  and  Sep.,  Sec. 
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980,  Vol.  2,  where  the  author,  in  speaking  of  the  effect  of 
such  an  order  of  custody,  said:   "Such  an  order  is  not,  how- 
ever, res  judicata  as  to  the  right  of  the  State  to  de- 
termine the  custody  of  the  child.   The  decree  of  another  State 
may  be  binding  as  to  the  parties,  but  the  courts  of  each  State 
will  have  the  right  to  determine  anew  who  shall  be  entitled  to 
the  custody  of  the  child,  and  where  its  welfare  requires,  the 
courts  of  the  latter  State  may  commit  the  custody  of  a  child 

to  a  third  person." 

The  case  of  People  v.  Schaedel,  340  111.  560,  is  cited 
by  both  the  petitioner  and  the  respondent.   In  this  case  a 
decree  for  divorce  was  entered  in  Ohio,  when  all  parties  re- 
sided in  that  state,  awarding  the  custody  of  the  two  sons  of 
the  parties  to  the  father.   The  children  remained  in  the  cust- 
ody of  their  father  for  about  seven  years  and  until  they  had 
reached  the  ages  of  U   and  16,  but  after  their  father  had  re- 
married they  did  not  get  along  with  their  step-mother  and 
they  left  and  joined  their  mother  in  Chicago.  The  father 
brought  an  action  of  habeas  corpus  in  Cook  County  asking 
that  the  children  be  returned  to  his  custody.  HG  relied  upon 
the  provisions  of  the  decree  entered  in  the  Ohio  court  and 
insisted  that  it  was  binding  upon  the  Illinois  court  in 
the  absence  of  changed  circumstances  and  that  the  changed, 
circumstances,  to  justify  a  modification  must  be  those  which 
effect  welfare  of  the  children  by  reason  of  unfitness  or 
inability  of  the  person  to  whom  the  children  were  awarded  to 
continue  as  the  custodian  of  the  children;  that  the  desire  of 
the  children  was  insufficient  to  warrant  a  change  in  custody 
and  that  the  Illinois  court  was  required  to  give  full  faith 
and  credit  to  the  Ohio  decree.   The  court  in  awarding  the 
children  to  the  mother  said  at  page  564,  "The  decree  of  the 
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Ohio  court  awarded  the  children  in  this  case  to  the  father 
until  the  further  order  of  the  court.   In  the  absence  of  any 
showing  to  the  contrary  it  will  be  presumed  that  the  law  of 
Ohio  is  the  same  as  the  law  of  this  State  touching  the 
custody  of  children  in  divorce  proceedings.  After  a  divorce 
decree  in  this  State  the  custody  of  the  children  is  always 
subject  to  the  order  of  the  court  which  enters  the  decree  and 
may  be  changed  from  time  to  time  as  the  best  interests  of  the 
children  demand.   The  decree  rendered  was  res  judicata  as  to 
the  facts  which  existed  at  the  time  it  was  entered  but  it 
was  not  res  judicata  as  to  facts  and  circumstances  arising 
thereafter,  and  in  subsequent  habeas  corpus  proceedings  the 
court  had  the  right  to  take  later  facts  into  considerations." 

In  the  case  of  People  v.  Wait,  2^3  111.  App.  367, 
relied  upon  by  the  petitioner,  the  parties  were  divorced  in 
Ohio  while  all  resided  there.   Later  they  moved  to  Illinois 
and  in  a  habeas  corpus  proceeding  for  the  custody  of  the 
child  the  father  contended  that  the  decree  of  the  Ohio  Court 
granting  custody  to  him  was  res  adjudicata  as  to  the  custody 
of  the  child.   The  court  in  its  opinion  at  page  371,  stated, 
"The  decree  of  divorce  entered  in  Ohio  was  not  res  adjudicata 
as  to  the  custody  of  the  child.   That  decree  as  amended  shows 
that  the  custody  of  the  child  was  awarded  to  the  father 
until  the  further  order  of  that  court.  Moreover  in  the  absence 
of  any  showing  as  to  the  provisions  of  the  Ohio  law,  it  will 
be  presumed  that  it  is  the  same  as  the  law  of  this  State  touch- 
ing the  custody  of  children  in  a  divorce  proceeding.   After 
a  divorce  decree  in  this  State,  the  custody  of  children  is 
always  subject  to  the  order  of  the  court  which  entered  the 
decree  and  may  be  changed  from  time  to  time  as  conditions 
warrant.   The  primary  consideration  is  the  best  interest  of 
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the  child.   In  this  case  we  give  fall  faith  and  credit  to  the 
decree  of  the  Ohio,  court.   But  since  the  parties  are  all  now 
living  in  this  State,  the  Ohio  court  is  without  jurisdiction 
to  make  any  order  touching  the  custody  of  the  child,  and  we 
are,  as  near  as  can  be  done,  but  carrying  out  the  provisions 
of  the  decree  when  we  hold  that  the  custody  may  be  changed 
according  to  the  facts  occurring  after  the  divorce,  if  the 
best  interests  of  the  child  require  that  it  be  done." 

In  the  instant  case  the  respondent  was  not  a  party 
to  the  action  which  was  taken  in  modifying  the  decree  in  the 
Oklahoma  court  and  it  appears  that  the  Oklahoma  court  did 
not  have  the  benefit  of  the  evidence  introduced  before  the  trial 
court.   It  is  apparent  from  the  evidence  that  the  circumstances 
had  changed  since  the  decree  was  originally  entered  and  that 
these  circumstances  supported  a  conclusion  contrary  to  that 
reached  by  the  Oklahoma  court. 

We  are  of  the  opinion  that  the  amendment  to  the  Okla- 
homa divorce  decree,  which  amendment  was  made  when  all  of  the 
parties  were  nonresidents  of  that  state  and  without  notice  to 
the  respondent  or  the  child  in  question  was  not  res  ad judicata 
on  the  question  of  the  custody  of  the  child  in  the  trial  court. 
The  decree  of  the  Oklahoma  court  as  thus  amended  was  £ot 
entitled  to  full  faith  and  credit.   To  permit  a  foreign  court 
to  retain  jurisdiction  and  exercise  ex  parte  control  under  the 
circumstances  of  this  case  would  be  contrary  to  the  previous 

holdings  of  our  courts. 

As  to  the  second  contention  of  the  petitioner,  that  the 
right  of  the  parent  to  the  custody  of  her  child  is  paramount  in 
a  controversy  between  her  and  a  stranger,  in  the  absence  of 
a  showing  that  the  parent  has  neglected,  abandoned,  or  in  some 
manner  forfeited  her  rgit ,  or  is  otherwise  an  unfit  or  improper 
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person,  we  are  of  the  opinion  that  no  hard  and  fast  rule  can 
be  followed  in  deciding  such  cases.   Each  case  must  be  decided 
upon  the  particular  facts  before  the  court  and  that  this 
rule  has  been  followed  by  our  courts  is  manifested  in  the  fol- 
lowing decisions. 

In  the  case  of  The  People  v.  Porter,  23  111.  App.  196, 
the  father  placed  a  child,  two  years  old,  with  a  -ir.  and  Mrs. 
Porter  and  when  the  child  was  eleven  years  old  he  instituted 
an  action  of  habeas  corpus  to  regain  custody  of  the  child. 
The  court  in  deciding  the  child  should  remain  with  the  Porters 
said,  "In  controversies  of  this  character,  three  matters  are 
to  be  regarded:   the  rights  of  the  parent,  the  rights  and 
interests  of  the  person  or  persons  to  whom  the  care  and  cust- 
ody of  the  infant  child  has  been  given  by  the  parent,  and  the 
welfare  of  the  child;  and  of  these  three  the  last  mentioned 
is  the  matter  of  primary  and  paramount  importance.   The  father 
is  prima  facie  entitled  to  the  custody  of  his  minor  child, 
but  he  may  forfeit  the  right  by  misconduct  or  voluntarily 
relinquish  it.   If  he,  by  agreement,  surrenders  the  custody  of 
his  child  to  another,  such  surrender  is  not  absolute  and 
irrevocable;  but  if  a  contention  arises  in  the  courts  with 
reference  to  such  relinquishment,  much  will  depend  upon  the 
characters  and  the  habits  of  the  contending  parties,  the 
fact  whether  the  reclamation  is  sought  within  a  short  time 
or  after  the  lapse  of  years,  and  the  circumstances  of  the 
particular  case.   All  other  considerations,  however,  will  be 
subordinated  to  the  interest  and  welfare  of  the  child." 

in  the  case  of  The  People  v.  Weeks,  228  111.  App.  262, 
where  the  court  held  that  the  father  of  a  motherless  fifteen  . 
year  old  girl  is  not  absolutely  entitled  to  the  custody  of  such 
child  and  in  a  habeas  corpus  proceeding  by  him  for  the  custody 


-  9  - 


of  such  child,  an  aunt  is  entitled  to  her  custody,  where  both 
are  fit  persons  but  that  the  aunt  has  had  the  child's  custody 
at  the  father's  request,  from  her  infancy,  and  that  the  child 
prefers  to  remain  with  the  aunt,  the  court  said,  "...  that, 
notwithstanding  the  seemingly  rigorous  expression  of  the 
law  as  it  is  set  forth  in  the  statute,  the  court  may,  in 
determining  the  right  of  a  parent  to  the  custody  of  his  child, 
give  greater  heed  to  the  welfare  of  the  child  than  to  the 
natural  right  of  the  parent;  in  other  words,  although  the 
parent  is  morally  and  pecuniarily  fit,  if  it  appears  rea- 
sonably certain,  considering  all  the  circumstances,  that  it 
would  be  better  for  the  welfare  of  the  child  that  it  should 
remain  with  a  third  person,  the  parent's  natural  right  must 

give  way." 

There  are  numerous  other  holdings  of  our  courts  in 
cases  where  the  circumstances  were  similar  to  those  in  the 
case  at  bar  and  while  the  cases  cited  by  the  petitioner  il- 
lustrate the  somewhat  diverse  views  that  have  been  expressed, 
we  are  of  the  opinion  that  Churles  should  not  now  be  taken 
from  the  custody  of  the  respondent,  who  has  had  him  all  of 
these  years.   It  is  apparent  that  the  petitioner,  his  mother, 
paid  little  attention  to  him  and  took  no  action  to  regain 
his  custody  until  it  appeared  some  help  would  be  forthcoming 
from  the  Veterans  Administration.   The  petitioner  knew  that 
Charles  was  with  the  respondent  and  not  with  his  father,  who 
had  originally  been  awarded  his  custody  and  she  acquiesced 
in  this  arrangement  and  has  by  her  inaction  forfeited  any 
1  right  which  she  had  to  his  custody.   Sue  should  not  now  be 
permitted  to  take  Charles  from  the  respondent  against  his 
wishes  as  this  might  have  a  grievous  effect  upon  the  child. 
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rfe  do  not  find  sufficient  in  this  record  to  disturb 
the  decree  of  the  circuit  court.  All  parties  were  before 
the  court  and  from  observation  and  consultation,  as  well  as 
from  testimony,  it  was  in  a  better  position  to  determine  that 
matter  than  could  an  appellate  tribunal.   (Buehler,  373  111. 

626,  p.  630.) 

For  the  reasons  assigned  the  judgment  of  the  circuit 

court  is  affirmed. 
Affirmed. 


Bartley,  P.  J.  and  Culbertson,  J.,  concur. 
Not  to  be  published  in  full.  Abstract  only, 
Clem  Smith,  Juube. 
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OLGA  MALINOFF  LINDBLAD, 
as  Administrator  of  the 
..state  of  Doni  Malinoff, 
Deceased,    Plaintiff-Appellant, 

vs. 

PETER  KOVACHEFF,  also  known  as 
P.  KOVACHEFF,  and  HAUM  ZIZOFF, 

Defendants-Appellees, 


Appeal  from  the 
Circuit  Court  of 
•//ill  County. 


*» 


WOLFE,—  P.  J. 

On  May  29,  1945,  Olga  Malinoff  as  Administrator  of  the 
Estate  of  Doni  Malinoff,  deceased,  filed  a  complaint  in  the  Circuit 
Court  of  Will  County,  wherein,  she  alleges  two  causes  of  action  on 
the  following  promissory  note,  signed  by  the  defendants,  Peter 
Kovacheff  and  Nauru  Zizoff.   "June  18,  1938,  on  or  before  tiro  years 
after  date,  we,  or  either  of  us   promise  to  pay  to  the  order  of  D. 
Malinoff,  Four  Hundred  and  Ten  ($410.00)  Dollars  for  value  received 
with  interest  thereon,  at  6  per  cent  per  annum  from  June  13,  1938." 
D.  Malinoff  died  Aug.  30,  1941,  and  plaintiff  was  appointed  adminis- 
trator of  his  estate.   The  note  in  question  "was  found  among  the  assets 
of  his  estate  showing  no  endorsements  thereon,  as  to  payments  of  either 
principal  or  interest. 

The  second  cause  of  action  was  for  fraud  on  the  part  of  the 
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defendants  in  falsely  representing  to  plaintiff  that  the  note  was 
paid  in  full,  except  |5«13  in  interest,  thereby  inducing  the  plain- 
tiff to  accept  a  check  for  #5,13  as  the  balance  due. 

Plaintiff  demanded  judgment  for  $410.00  plus  interest  from 
June  13,  1953,  less  $5.13.   She  also  demanded  judgment  for  special 
damages  for  the  fraud  on  the  part  of  the  defendants  including  attorneys' 
fees.   On  October  23,  1945,  the  defendants  filed  their  answer  in  which 
they  deny  that  they  are  indebted  to  the  plaintiff  in  any  amount.  Numer- 
ous motions  and  counter  motions  were  made  prior  to  the  date  the  case 
was  set  for  hearing  before  the  court  without  a  jury.   On  Hay  21,  1946, 
pursuant  to  the  plaintiff's  motion,  the  court  ordered  the  defendants, 
within  ten  days,  to  file  a  swops  list  of  all  documents  etc.   On  the 
same  date,  the  defendants  asked  the  Court  to  set  the  case  for  trial 
on  Wednesday,  June  12,  1946,  at  ten  o'clock  A.  M.   The  record  shows 
that  plaintiff's  attorney  was  present  at  this  time,  and  does  not 
disclose  that  any  objection  was  made  to  setting  the  case  for  that 
date.   On  May  29,  1946,  the  defendants  filed  a  sworn  list  of  documents 
setting  forth  all  the  checks  upon  which  the  defense  of  payment  of  the 
note  was  founded,  and  also  the  correspondence  between  the  defendants 
and  plaintiff's  attorneys,  and  further  stated  that  they  had  no  docu- 
ments, which  they  were  unwilling  to  produce.   On  June  3,  1946,  the 
plaintiff  also  filed  admission  of  facts,  in  which  she  admitted  that 
Lir.  James  W.  Faulkner,  the  former  attorney  for  plaintiff,  had  ex- 
amined the  checks  as  submitted  by  the  defendants  in  their  sworn  list 
of  documents,  and  had  estimated  there  was  only  |5*13  due  on  the  prin- 
cipal and  interest  of  said  note,  and  that  Faulkner  had  possession  of 
the  note  in  question,  and  that  she  accepted  a  check  from  the  defendants 
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for  $5.13,  and  cashed  the  same. 

On  June  3,  1946,  the  plaintiff  admitted  the  genuineness  of 
the  eleven  checks  on  which  the  defense  of  payments  was  based.   On 
June  8,  1946,  the  plaintiff  filed  a  motion  for  an  order  requiring 
the  defendants  and  James  W.  Barr,  defendants'  attorney,  to  appear 
at  a  time  and  place  to  be  fixed  by  the  Court  for  taking  their  deposi- 
tions, and  for  a  continuance  of  the  case,  and  a  resetting  of  the 
date  for  the  trial.   The  Court  overruled  this  motion,  and  stated: 
"Unless  there  was  some  insurmountable  reason  or  good  legal  cause 
shown,  the  case  would  proceed  to  trial,  as  formerly  set  for  June 
the  12th."   On  June  12,  1946,  a  notion  to  take  depositions  of  the 
defendants  and  Mr.  Barr  was  renewed.   The  abstract  contains  the 
colloquy  between  the  court  and  counsel  for  plaintiff,  and  counsel 
for  defendant.   The  Court  concluded  that  the  plaintiff  had  not  com- 
plied with  the  rule  of  Court,  and  had  not  shown  due  diligence  in 
presenting  her  motions  to  take  the  depositions  of  the  defendants, 
and  also  in  failing  to  respond  to  the  notice  of  the  defendants  to 
the  plaintiffs  to  take  depositions,  and  refused  to  grant  a  con- 
tinuance. 

The  defendants  announced  that  they  were  ready,  and  the  Court 
called  the  case  for  trial.   The  plaintiff  made  an  oral  motion  for  a 
continuance,  to  which  the  defendants  objected,  and  the  Court  overruled 
the  said  motion.   The  plaintiff,  by  her  counsel,  advised  the  Court 
she  could  not  proceed  with  the  hearing  of  the  case.  Whereupon,  the 
defendants  moved  the  Court  to  dismiss  the  case  for  want  of  prosecution, 
which  the  Court  did,  at  the  cost  of  the  plaintiff,  to  be  paid  in  due 
course  of  administration.   It  is  from  this  order  that  the  appeal  has 


■ 

■ 

- 

- 


i 


! 


4. 
been  perfected  to  this  Court. 

The  pertinent  facts  to  this  litigation  have  heretofore  been 
stated.   It  is  true  that  the  defendants  are  non-residents,  but  they 
had  been  represented  by  Mr.  Barr,  who  had  consulted  with  Mr.  Faulkner, 
the  plaintiff f 3  former  attorney,  and  had  presented  all  of  the  evidence 
and  cancelled  checks  which  they  had,  and  which  they  claimed  were  in 
payment  of  the  note  in  question,  and  Mr.  Faulkner  had  accepted  the 
same  as  genuine,  and  accepted  a  check  for  £5.13,  as  being  the  balance 
due  on  the  account.   The  defendants  had  served  a  notice  on  the  plain- 
tiff to  take  her  deposition.   The  plaintiff  then  served  a  notice  on 
the  attorney  for  the  defendants  to  take  his,  and  the  defendants' 
deposition.   The  plaintiff  refused  to  attend  the  hearing  to  have  her 
deposition  taken.   The  defendants  then  refused  to  attend  the  hearing 
to  take  their  deposition,  but  Mr.  Barr  did  appear,  pursuant  to  the 
notice,  to  have  his  deposition  taken.   It  does  not  appear  from  the 
motion  \7hat  evidence  they  expected  to  procure  from  the  defendants, 
nor  is  It  shown  in  any  way  why  they  could  not  procure  the  same  evi- 
dence by  cross-examining  one,  or  both  of  the  defendants  as  an  adverse 
witness,  as  provided  by  the  Statute.   From  a  reading  of  this  record, 
it  is  our  conclusion  that  the  trial  court  properly  dismissed  the  suit 
for  failure  to  prosecute  the  same.   The  judgment  appealed  from  is 
affirmed. 

Affirmed. 
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NORTH  AMERICAN  ACCEPTANCE        ) 

CORPORATION,  a  corporation,    ) 

Plaintiff-Appellant, ) 

vs. 


Appeal  from 
County  Court, 
Rock  Island  County, 


R.  C.  BimiEIER,  ) 

Defendant-Appellee,  ) 


WOLFE,--  P.  J. 

Herbert  3.  Rote  was  the  owner  of  an  automobile  which 
he  sold  to  the  Schierbrock  Ilotors  of  Molina,  Illinois.  This 
company,  on  Aug,  25,  1941,  sold  the  same  automobile  to  Richard 
Clarkson,  who  executed  a  conditional  sales  contract  to  the  Ilotors 
Company.  On  the  same  day,  for  a  valuable  considei*ation,  the 
Schierbrock  Ilotors  assigned  the  conditional  sales  contract  to  the 
plaintiff,  the  North  American  Acceptance  Corporation.  At  the  time 
of  the  execution  of  the  conditional  sales  contract,  the  automobile 
was  delivered  to  Clarkson.  At  the  time  of  the  sale  of  the  automo- 
bile from  Rohm  to  Schierbrock  Motors,  Rohm  assigned  the  certificate 
of  title  of  the  automobile  to  Schierbrock  Motors.   On  Sept.  25,  1941, 
Schierbrock  Motors  assigned  the  certificate  of  title  to  Clarkson, 
On  September  27,  1941,  Clarkson  surrendered  the  certificate  of  title 
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to  the  Secretary  of  State,  and  in  due  course  of  time,  received  a 
new  certificate  of  title,  showing  him  to  be  the  owner  of  the 

automobile. 

On  October  20,  1941,  the  State  Bank  of  East  I.ioline  made 
a  loan  to  Clarkson,  who  secured  its  payment  by  giving  a  chattel 
mortgage  on  the  automobile.   In  Feb.  1942,  Clarkson  applied  to  the 
Secretary  of  the  State  for  a  corrected  certificate  of  title,  which 
was  issued  to  him.   This  certificate  disclosed  that  the  automobile 
was  subject  to  a  chattel  mortgage  in  favor  of  the  State  Bank  of 
East  Moline.   In  April  1942,  the  Midwest  Motors  bought  this  auto- 
mobile from  Clarkson,  and  then  sold  the  same  to  the  defendant,  R. 
C.  Bihlmeier,   At  the  time  of  the  sale  to  Midwest,  Clarkson  en- 
dorsed the  corrected  certificate  of  title  to  Midwest,  which  in 
turn  endorsed  it  to  the  defendant,  Bihlmeier. 

In  June  1942,  the  plaintiff,  the  North  American  Acceptance 
Corporation,  demanded  of  Bihlmeier  the  possession  of  the  automobile 
because  of  default  In  the  conditional  sales  contract,  which  they 
held.   The  defendant  refused  to  surrender  possession  of  the  car 
and  a  suit  in  replevin,  was  instituted  in  the  County  Court  of  Rock 
Island,  Illinois.   After  the  issues  had  been  made,  the  cause  was 
submitted  to  the  Court  for  determination  without  a  jury,  which  re- 
sulted In  a  finding  that  the  defendant  was  the  owner  of  the  auto- 
mobile, and  entitled  to  the  possession  thereof.   Judgment  was 
rendered  on  that  finding,  and  the  plaintiff  appealed. 

The  case  was  heard  upon  motions  for  summary  judgment 
for  each  of  the  parties  and  affidavits  In  support  thereof.   The 
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trial  court  came  to  the  conclusion  that  the  plaintiff  was  estopped 
to  assert  its  lien  against  the  defendant  whom  he  found  was  a  bona 
fide  purchaser  for  value,  inasmuch  as  Clarkson  had  been  vested  by 
plaintiff's  assignor,  with  possession  of  the  automobile,  and  in- 
dicia of  ownership,  in  the  form  of  said  certificate  of  title. 

The  appellee  contends  he  is  entitled  to  invoke  the 
j   doctrine  of  equitable  estoppel,  both  in  his  own  right,  and  as  a 
vendee  of  the  Midwest  Motors,  and  cites  cases  sustaining  his  con- 
tention,  ITo  doubt,  as  stated  in  these  cases,  under  certain  cir- 
cumstances, this  is  a  correct  statement  of  la?/,  but  before  such 
a  doctrine  can  be  invoked,  there  must  be  facts  and  circumstances 
shown  by  the  record  in  the  case  to  justifv  the  application  of  the 
doctrine.  After  the  Schierbrock  hotors  of  Lloline  assigned  the 
conditional  sales  eon tract  to  the  appellant,  they  had  no  further 
interest,  right  or  title  in  the  automobile  in  question,  and  any- 
thing which  they  did  relative  to  the  possession  of  the  car  cannot 
be  held  to  be  prejudicial  to  the  right  of  the  assignee  of  the  sales 
contract,  unless  the  assignee  did  something  that  would  mislead  any 
future  purchaser  in  regard  to  the  title  of  the  automobile.   The 
record  is  silent  of  anything  that  the  appellant  did,  or  failed  to 
do  which  would  affect  its  right  of  possession. 

It  is  contended  that  the  bill  of  sale  is  not  in  fact  a 
conditional  sales  contract,  hit  is  in  effect  a  chattel  mortgage. 
The  record  discloses  that  the  conditional  sales  contract  was  entered 
into  in  good  faith  with  the  Schierbrock  Company  and  that  the  deal 
was  financed  by  the  North  American  Acceptance  Company.   So  far  as 
we  can  ascertain  from  the  record  in  tills  case,  everything  seems 
to  be  open  and  above  board,  and  we  find  no  merit  in  the  appellee's 
contention  that  this  was  not  a  bona  fide  conditional  sales  contract. 
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It  Is  our  conclusion  that  the  trial  court  erred  in  find- 
ins  ^  appellee,  Bihlxicler,  was  entitled  to  tho  possession  of 
the  car,  but  should  have  found  that  the  ITorth  American  Acceptance 
Corporation  W as  entitled  to  the  possession  Qt   the  automobile  in 
question.  The  judr^ient  of  tlie  County  Court  of  Rock  Island  County 
is  reversed,  and  the  cause  remanded  to  said  Court, 

Reversed  and  cause  remanded. 
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Abstract. 


(ten,   No.  10125 


Agenda  No.  25 


IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 


FEBRUARY  TERM,  A.  D.  1947. 


LOUIS  BARTO 

Appellee 

va 

LIBERTY  TRUCKING-  COMPANY 
a  corporation 

Appellant 


APPEAL  FROM  THE 
COUNTY  COURT  OF 
MoHENRY  COUNTY 


Dove,  J. 

About  2:30  o'clock  on  the  morning  of  June  10,  1945 
the  Plymouth  automobile  of  the  plaintiff  was  being  driven 
south  on  the  two  lane  State  Route  No.  14  four  miles  south  of 
Harvard,  Illinois  by  Joseph  Barto,  the  son  of  appellee.  In 
the  front  seat  of  the  oar  seated  beside  Joseph  Barto  was 
Henry  Ottens.   Bert  Sipsma  and  Wilmer  Carlson  were  seated  in 
the  back  seat.  As  the  car  proceeded  in  a  southerly  direction 
a  car  going  north  approached  the  Barto  car.   Both  cars  dimmed 


their  lights. 


It  was  raining  and  the  wind- 


straig     -   level 
shield  wipers  were  working  on  the  Barto  car.  The , pavement  was 

wet.  The  Barto  car  was  travelling  between  thirty  and  thirty- 
five  miles  per  hour  and  the  lights  In  that  crar  were  in  good 
condition  and  operating  normally.  Immediately  after  the  Barto 
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oar  passed  the  oar  approaching  from  the  south  and  when  within 
about   sixty  feet   of  the   Diamond-!  Tractor  and  Frauehauf  Trailer 
belonging  to  the  defendant,   the  driver  and  occupants  of  the 
Barto  car  observed  this  tractor  and  trailer.     It  was  unligh'ued 
and  according  to  the  testimony  of   the  plaintiffs'  witnesses  it 
had  stopped  and  was  parked  on  the  west  traffic  lane  and  headed 
south.     There  were  no  lights  of  any  kind  on  the  truck  or  trailer 
ana.  no  flares   or  lanterns  thereabout.     Joseph  Barto,   the  driver 
of  plaintiff's  oar  applied  his  br ft&fel  but    the   front   end   of 
plaintiff's  car  struck  the  rear  end  of  defendant's   trailer- 
resulting  in  a  stipulated  damage  to  plaintiff's  car  of    *243.50. 
The  driver  of  the  defendant's  tractor  testified  that 
he  left  Janesville,  Wisconsin  about  1:40  A.M.   and  had  travelled 
about  forty  miles  when  the  collis/ion  occurred.     The  witness 
continued;      "prior  to  the  accident   the   lights  went   out.     I  then 
applied  the  brakes  a  little  too  hard  and  the  truck  jack-knifed 

and  the   trailer  came  around  to  meet  the  front   end.     4g  that 
time  another  car  showed  up  traveling  in  the  opposite  direction, 
the  lights  from  which  shfcwed  me  the  road  and  I  gradually  stopped. 
After  the  lights  went   out  I  couldn't  see  aHsa&isg  the  condition 
of  the   shoulder  or  anything.     The  car  that  passed  had  on  bright 
lights,   bright   at  the  time   they  passed  th»  truek.     At  the  time 
the  accident   happened  the   truck  was    just  moving.      This  witness 
further  testified  that  he  checked  the  lights  at  Janesville  and 
that  all  clearance  lights  were  working  and  that  he  found  every- 
thing okeh  and  that   he  had  three  flare     pots  with  him  in  the 

tool  box. 

The  charge  in  the  complaint  was  that  the  defendant 
carelessly  and  negligently  permitted  his  tractor  and  trailer  to 
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stand  stopped    in  the  right   hand  lane  of  Route  Ho.   14  facing 
In  a  southerly  direction  without  any  lighting  equipment   and 
failing  to  cause  flares,  lanterftW  other  signals  to  be 
lighted  on  the  highway.     The  answer  of  the   defendant   denied 
this   charge.     The  issues  made  by  the  pleadings  were  submitted 
to  a   jury  resulting  in  a  verdict  finding  the   defendant  guilty 
and  assessing  plaintiff's  damages  at   the  stipulated  amount  of 
|243.50.     Upon  this  verdict   judgment  was   rendered  and  defendant 

appeals. 

The  errors  relied  upon  for  reversal  are  that  the 
trial  court  erred  in  denying  defendant's  motion  at  the  close  of 
all  the  evidence  for  a  directed  verdict  and  erred  in  denying 
his  motion  for  judgment  notwithstanding  the  verdict.  Counsel 
for  appellant  state  that  the  only  question  involved  is  whether 
or  not  there  is  any  evidence  from  which  the  jury  could  have 
found  defendant  guilty  and  argue  that  an  automobile  is  a  piece 
of  machinery*  that  the  operator  thereof  is  only  required  to  do 
what  an  ordinarily  prudent  person  would  do  under  like  circum- 
stances; that  the  lights  on   the  truck  had  been  inspected  and 
tested  and  found  to  be  in  working  condition  at  Janesville,  but 
had  failed  unexpectedly;  that  there  was  nothing  the  driver  of 
the  truck  could  have  done  or  that  an  ordinarily  prudent  person 
would  have  done  which  would  have  prevented  the  lights  going  out 
and  therefore  there  was  no  evidence  upon  which  the  jury  were 
warranted  in  returning  the  verdict  it  did  and  the  trial  court 
therefore  erred  in  not  rendering  judgment  for  the  defendant 
notwithstanding  the  verdict  of  the  jury. 

Just  when  the  lights  on  appellant's  truck  and  trailer 
ceased  to  function  or  how  long  before  the  collision  they  went 
out,  does  not  definitely  appear.  The  lights  were  out  prior  to 
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the  time  the  third  oar  approached  from  the  south  going 
north.  At  least  before  it  had  passed  appellant's  truck  be- 
oause  the  driver  of  the  truck  testified  that  when  the  lights 
did  g©  out  he  applied  the  brakes  but  applied  them  too  hard 
the  result  being  that  the  truck  jack-knifed  and  the  trailer 
came  around  to  meet  the  front  end.  The  driver  of  the  truck 
then  says  this  oncoming  car  had  on  bright  lights  and  it  was 
the  lights  from  the  oncoming  car  which  showed  him  the  road. 
Ail  of  the  evidence  is  that  when  the  collision  occux^red  the 
tractor  and  trailer  were  in  the  right  traffic  lane.  The  jury 
therefore  may  have  inferred  from  all  the  evidence  that  the 
tractor  and  trailer  had  proceeded  some  distance  and  that  some 
time  elapsed  after  the  lights  went  out  and  before  the  col?^ision. 
The  testimony  of  plaintiff  s  witnesses  was  that  the  tractor  and 
trailer  stopped  on  the  pavement  when  the  driver  and  passenger 
in  plaintiff's  car  first  observed  it.  The  driver  of  the  trailer 
said  it  was  just  moving  prepatory  to  stopping,  XsxKKtsstXKSS 
from  which  it  might  be  inferred  that  he  had  not,  at  the  time  of 
the  collision,  an  opportunity  to  bring  his  trailer  to  a  stop 
after  the  lights  had  ceased  to  function.  No  effort  was  mad©  by 
the  driver  of  the  tractor  to  get  off  of  the  pavement  and  there 
was  no   evidence  as  to  the  width  or  condition  of  the  shoulder. 
Under -4^9;:  the  authorities  the  jury  were  the  sole  judges  of  the 
facts  in  a  case  of  this  character  and  it  is  their  peculiar 
p&S&ia&ittQ   determine  wherein  the  ,-ruth  lies  and  the  witnesses 
to  whose  testimony  credit  ahould  be  given. 

It  is  not  adds  insisted  that  the  court  erred  in  the 
reception  or  rejection  of  evidence  and  from  the  abstract  it 
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does  not  appear  that  any  Instructions  on  behalf  of  either 
party  were  tendered  or  given  by  the  court  to  the  jury  con- 
taining applicable  principles  of  law.  There  is  no  error 
in  this  record  requiring  the  reversal  of  this  judgment  and 
the  Judgment  of  the  County  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Agenda  No.  5 


IN  THE  .APPELLATE  COURT 

OF   ILLINOIS  3   S 


•n.*   fy  kj  fy 


SECOND   DISTRICT 


FEBRUARY  TERM,   A.   t>.    1947. 


MARGARET  M.    REED 

APPELLEE 

vs 

DONALD   E.    REED 

APPELLANT 


APPEAL  FROM  THE  CIRCUIT 
CCURT   Of  WILL  COUNTY 


Dove,   J. 

From  a  decree  awarding  the  plaintiff,  Margaret  M. 
Reed,  separate  maintenance, attorney  *#«i  ana  costs  ana  dis- 
missing the  count er-olalra  of  Donald  £,  Reed  for  divorce  the 
defendant  and  count erclaimant  Donald  E.   Reed,  appeals. 

The  record  discloses  that   the  parties  were  married  on 
June  15,   1942  and  have  no  children  as  a  result  of  their  marriage; 
that  the  plaintiff  had  been  previously  married  and  had  a  dau- 
ghter ten  years  of  age  at  the  time  of  her  mother's  marriage  to 
appellant.     At  the  time  of  the  hearing  appellee  was  thirty  years 
of  age.     The  parties  to  this  proceeding  and  appellee's  daughter 
lived  together  and  thslr  lives  were  apparently  uneventful  until 
the  latter  part  of  December  1944  or  the   first  of  January  1945. 

Appellant  was  employed  and  worked  in  the   Carnegie 
steel  mills  rather  steadily  until  the   separation  which  occurred 
on  April  11,   1945.     He  usually  left  for  his  wo A   at  six  o'clock 
each  morning.     Appellee  «ould  arise  at  five  o'clock,   prepare  his 
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breakfast  and  pack  his  lunch.     His  father  and  mother  lived  nearby 
and  their  relatione  were  friendly  and  pleasant.     For  some  time 
prior  to  his  death  on  February  11,  1943  appellant's  father  was 
ill  and  appellee  assisted  In  his  ears  and  frequently  prepared 

hie  meals. 

In  the  early  part  of  January  X945  a  change  took  place. 
Appellant  continued  to  work  but  would  not  spend  any  time  at  his 
home  or  In  his  wife's  company.     He  same  home  from  works   changed 
his  clothes  and  would  leave,    remaining  away  until  the  early  hours 
of  the  following  morning.     He  owned  an  automobile  and  when  he  left 
he  always  took  it  and  refused  to  permit  appellee  to  accompany  hia. 
During  this  period  of  time  appellee  found  In  the   car  feminine  hair, 
hair  pins,   lip  stick,  cigarettes    (although  appellant  did  not  smoke) 
and  other  articles.     When  asked  for  an  explanation  as  to  his  where- 
abouts,  conduct   and  aotions  he  either  ignored  her  questions  and 
remained  silent   or  answered  her  inouirles  by  telling  appellant  it 
was  none  of  her  business.     On  Sunday,  April  8,    1945,  appellant 
left  their  home  In  his  oar,   dressed  in  his  Sunday  best  and  stated 
be  was  going  to  work  at  Gary,   Indiana.     At  four  o'clock  the 
following  Tuesday  morning  he  returned  to  his  home.     His  clothes 
were  wrinkled,     He  wore  a  white  shirt  and  this  shirt  was  offered 
and  admitted  in  evidence  and  certified  with  the   record  to  this 
court.     There  appear  thereon  several  red  marks  which  appellee 
testified  were  lipstick  marks.     Appellee  did  his  washing  and 
testified  that   she  had  on  several  occasions  noticed  lipstick  on 
his  shirts.     The  next  day,  April  11,   1945,  appellant  returned 
home  about   six  o'clock  in  the  evening.     Appellee  had  dinner  pre 
pared  but  appellant  stated  he  was  not  hungry  and  was  going  over 
to  his  mother^  to  take  down  the   storm  windows  and  put  up  the 
screens.     Appellant,  appellee  and  appellee's  daughter  walked  over  to 
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the  home  of  appellant's  mother.     Appellant  testified  that  appellee 

said  to  his  mother  that  if  appellant  went  any  where  that  night  that 

his  mother  should  kiss  hi®  good-bye  because  she  would  kill  him. 

Appellee  denied  this.     Upon  appellee's  return  to  her  own  home  she 

looked  in  the  automobile  and  found  six  packages  of  cigarettes  in 

and 
the  car  and  a  pound  box  of  candy,  hair-pins/  cigarette  butts  and  she 

was  in  the  driveway  with  the  cigarettes  and  candy  in  her  hands  when 

appellant  arrived.     According  to  her  testimony  he  took  the  box  of 

away 
candy/from  her  and  hit  her  with  the  box  on  her  right  shoulder. 

She  picked  up  a  board  and  hit   him.      According  to  appellant's 

testimony  appellee  was   "ransacking"  the  car  when  he  returned  from 

his  mother^:      UI  walked  over  to  the  oar"  he  said  and   "as  she  stood 

near  the  oar  she  had  some  cigarettes  in  her  hand.     She  had  a  box 

of  candy  in  her   other  hand.     I  told  her  to  put  them  back,   that  they 

didn't  belong  to  her.     I  didn't  knock  or  push  the  cigarettes  out 

of  her  hand,  all  I  did  was  to  move  her  arm  and  they  fell  to  the 

ground.     When  I  moved  one  arm,    she  let   go  to  take  a  swing  at  me  with 

her  fist.     I  didn't  take  any  swing  at  her.     I  went  into  the  house  and 

she  said  that   if  I  went  any  where  she  would  puncture  all  the 

windows  and  take  the  air  out  of  the  car  so   I  couldn't  do  anything. 

She  started  to  break  the  window.     She  got  the  kid's  baseball  bat, 

about  three  feet  long,   from  behind  the  kitchen  door  and  cracked  me 

with  it.     I  ran  out  of  the  house.     She  ran  after  me.     She  hit  me 

with  a  baseball  bat  on  the  left  shoulder,      I  was  oQt  by  the  car 

when  she  hit  me  and  I  took  the  bat  away  from  her  and  got   in  the 

oar  and  drove  off."     Shortly  after  he  left,   appellant  returned, 

took  his  clothing  and  took  up  his   residence  at  the  West  Pines 

Hotel  In  Jollet.     The  hotel  register  of  that  hotel  and  the 

evidence  in  connection  therewith  discloses   that   appellant   on  the 

evening  of  April  11,   1945  registered  with  a  Mrs.   Reed  and  was 

assigned  to  a  room  at  this  hotel  and  they  continued  to  ocoupy  that 
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room  until  April  £9,  1945  when  he  registered  as  Mr.  and  Mrs.  I).  E. 

Kayworth  and  they  were  assigned  another  room.  On  May  2,  1945, 

Has'  3,  1945  and  May  3,  1945  he  again  registered  as  Mr.  and  Mrs.  Hay- 

/IfsT 
worth  and  they  were  assigned  a  room.  On  May  22Ahe  and  nia  female 

companion  were  moved  to  another  room  in  the  aame  hotel  and  re- 
mained there  until  April  13,  1948. 

The  evidence  is  further  that  appellant  worked  at  the 
Carnegie  Steel  mill  earning  between  ^80.00  a;:d  ;I10.00  every  two 
weeks.  He  was  not  working  at  the  time  of  the  hearing  and  testified 
he  was  not  physically  able  to  do  so.  His  father  died  in  1943  and 
his  mother  in  February  1946  and  he  is  the  sole  beneficiary  of  her 
estate  which  consists  of  two  pieces  of  improved  real  estate  and 
some  $7500.00  in  personal  property. 

The  only  conflict  in  all  the  evidence  found  in  this 
record  relates  to  the  details  of  the  trouble  on  the  evening  of 
April  11,  1945  preceding  the  time  appellant  left  his  wife  and 
home.  Appellant  is  corroborated  to  some  extent  by  two  boys, 
thirteen  and  sixteen  years  of  age  respectively  when  they  testified 
and  appellee  is  corroborated  by  her  daughter.  We  have  read  all 
the  testimony  as  abstracted  and  are  unable  to  say  that  the  decree 
is  not  Justified  by  the  evidence.  Appellant  left  appellee.  His 
course  of  conduct  was  inexcusable.  For  more  than  three  months 
before  he  left,  his  conduct  was.  such  as  to  lead  to  but  one  con- 
clusion and  that  was  that  he  no  longer  had  any  affection  for  bis 
wife  and  preferred  the  association  of  another  woman.  It  is  true 
that  while  angry  his  wife  struck  him  either  with  a  board  or  a 
ball  bat  but  such  conduct  on  her  part  afforded  him  the  excuse  he 
was  looking  for,  which  was  to  move  his  personal  belongings  from 
his  own  home  and  take  up  his  abode  at  a  hotel  with  the  woman  of 
his  choice. 
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Counsel  for  appellant  argue  that  even  though 
appellee  might  be  dissatisfied  with  the  conduct  of  her  husband 
she  had  no  right  to  take  the  lav?  into  her  hands  and  use 
physical  force  toward  appellant  and  that  the  evidence  in 
support  of  his  counterclaim  for  divorce  shows  that  appellee 
without  reason  or  excuse  had  attempted  the  life  of  appellant 
and  that  therefor  the  trial  court  erred  in  dismissing  his 
counterclaim,     The   evidence  does  not   show  that  appellee  ever 
attempted  to  take  the  life  of  appellant  and  in  our   opinion 
falls  far  short  of  warranting  a  decree  of  divorce  on  that 
ground.     There  was  no  error  in  dismissing  the  counterclaim 
for  want  of  equity. 

Counsel  for  appellant  further  insists  that  the 
evidence  does  not   support  the  chancellor's  findings  that 
appellee  is  living  separate  and  apart  from  appellant  without 
her  fault.     The  undisputed  evidence  is   that  on  April  11,   1945 
she  resided  in ^K«iMlRife»f  apartment  in  Joliet  which  now  be- 
longs to  appellant;   that  she  has  continued  to  live  there  and 
was  living  there  at  the  time  of  the  hearing.     Appellant  has 
contributed  nothing  to  her  support  since  that  time  and  has 
shown  no  inclination  to  return  to  his  former  home  and  never 
has  returned  since  he  left  the  second  time  on  the  evening  of 
April  11,  1945. 

Appellant  does  not   deny  that  for  three  months  prior 
to  the  evening  he  left  his  wife  on  April  11,   1945  he  never 
accompanied  her  any  where;  he  refused  to  talk  to  her  or  pay 
any  attention  to  her;  with  the   exception  of  one  night  he  was 
away  from  home  every  evening  and  remained  away  until  the  early 
hours  of  the  following  morning;  he  did  not  cohabit  with  her 
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and  refused  to  inform  her  where  he  was  going  or  vh&t  he  was 
doing  and  refused  to  give  her  any  explanation  of  any  kind  as 
to  ills  conduct.  His  conduct  necessarily  rendered  her  life 
miserable  and  unendurable  and  the  only  conclusion  that  can  be 
arrived  at  from  reading  this  record  is  that  appellant  was 
unfaithful  to  his  marriage  obligations  prior  to  April  11,  1945. 
The  law  does  not  require  a  wife  to  put  up  with  any  such  con- 
duct on   the  part  of  a  husband  as  the  record  in  this  case  dis- 
closes.  (Kill  v.  Hill,  238  111.  App.  189;  Johnson  v.  Johnson, 
125  111.  510). 

Without  taking  into  consideration  the  conduct  as 
disclosed  by  this  record  of  appellant,  after  the  separation, 
we  are  of  the  opinion  the  chancellor  was  warranted  in  his 
findings  and  decree  and  that  decree  will  be  affirmed. 

Decree  affirmed. 
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AGENDA  MO.   2 


XH  f  HS 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 

MAY  TERM,  A.  D.  1947 


JOHN  OPIE 

Pis int Iff -Appellee 


vs. 


EARRY  a.    WEAVER 

De  f  endant - Appe llant 


APPEAL  FROM  THE 
CIRCUIT  COURT 
DUPAGE  COUNTY 


Dove,  J. 

On  November  21,1945  **■  °Pie  filed  in  the  °irCUit 
court  of  DuPage  County  his  complaint  and  thereafter  on  January 
10,  1946  his  amended  oomplaint.  This  amended  complaint  alleged, 
among  other  things,  that  he  and  the  defendant,  Harry  G.  Weaver, 
entered  into  an  oral  agreement  to  leas*  certain  rooms  of  the 
second  floor  of  the  Liberty  Building  in  Wheaton,  Illinois  as  an 
attorney's  office  for  one  year  from  October  1,  1945  to  September 
30,  1946  at  a  rental  of  150.00  per  month;  that  defendant  entered 
into  possession  thereof  but  breached  said  oral  agreement,  first 
by  using  said  premises  as  living  quarters  as  well  as  a  law  office 
and  second  by  refusing  to  execute  a  written  lease.  The  plaintiff 
averred  that  he  had  sustained  damage  by  reason  thereof  to  the 
amount  of  $100.00  and  therefor  brought  suit  for  damages  and  for 
possession  of  the  premises. 
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The  defendant  filed  his  answer  in  which  he  denied  that 
he  ever  entered  into  any  oral  agreement  to  lease  the  premises  and 
averred  that  he  entered  into  possession  of  the  premises  in  1938 
under  a  written  lease  with  the  Prudential  Insurance  Company,  the 
then  owner  of  the  premises  and  has  since  occupied  same;  that  he 
was  then  in  possession  under  a  written  lease  which  consists  of  an 
offer  to  rent  the  premises  made  by  letter  on  October-  15,  1945  and 
the  acceptance  thereof  by  letter  on  October  17,  1945;  that  since 
the  making  of  said  lease  defendant  has  always  paid  the  rent  each 
month  which  the  plaintiff  has  accepted.  The  answer  denied  each 
and  all  of  the  allegations  cf  the  amended  complaint  and  attached 
thereto  were  the  two  letters  of  October  15th  and  October  17th 
respectively,  referred  to  in  the  answer. 

The  record  discloses  that  on  April  IS,  1946  a  pre-trial 
hearing  was  held  and  at  the  conclusion  thereof  the  following  Judg- 
ment order  was  entered,  viz: 

"This  matter  coming  on  to  fee  heard  on  pre-trial 
hearing,  and  the  Court  having  heard  the  statements 
of  the  Plaintiff  and  of  the  Defendant,  finds  that 
the  parties  hereto  h&vt  agreed  as  follows:   The 
Plaintiff  hereby  leases  to  the  Defendant  the  premises 
described  in  the  Amended  Complaint  herein,  for  one 
year  ending  on  September  30th,  1946,  at  a  monthly 
rental  of  Fifty  (-#50.00)  Dollars,  for  use  as  a  law 
office  only.   The  Defendant  agrees  to  vacate  said 
premises  promptly  upon  the  expiration  of  said  lease, 
and  to  have  present  subtenant  vacate  by  May  1,  1946. 
The  Court  bavin?  specifically  asked  both  the  Plaintiff 
and  the  Defendant  if  this  is  their  agreement,  was 
advised  by  eacr.i  of  the^tbat  this  is  their  agreement. 
IT  IS  THEREFORE  ORDERED  on  motion  of  bdward  F. 
Zanour,  attorney  for  Plaintiff,  that  the  above  entitled 
cause  be  and  the  same  is  hereby  dismissed  without  costs, 
all  costs  having  been  paid,  and  all  matters  in  contro- 
versy hpvine  been  settled. 

Win  C.  Knoch, 
Judge . ■ 

On  October  15,  1946  the  plaintiff  served  a  notice  on 
defendant  to  the  effect  that  he  would  appear  in  court  on  October 
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15,    1946  and  move  the  court  to  issue  a  writ   of  restitution. 

The  parties   did  appear  in  oourt   on  that   day  and  the  court 

entered  the  following  order,    viz: 

"fWlifffffflBWi >ilffiffl ■ffWftffftff *t*f ?»*** -    '"'On  motion  of 
Edward  F.    Zahcur,    attorney  for     laintlff ,   John 
Opie,    the   Oourt  having  heard  arguments   of  counsel 
for  Plaintiff  and  Defendant,    Harry  G.   Weaver,    on 
plaintiff's  motion  for  writ   of  restitution,   the 
Court  having  jurisdiction:      It  is  hereby  ordered 
that   the  plaintiff's  motion  be  continued  to  Nov- 
ember 15,    1946;      It  is  further  ordered  that   Def- 
endant vacate  the  premises  in  question  by  Nov- 
ember 15,   1946,    or  writ  of  restitution  will  issue. 
It  1q   also  agreed  between   the  parties   that  the 
tender  in  Court  of  check  #3052  in  the  amount   of 
175.00  be  considered  as  rent  payment  from  Octooer 
i,    1946  to  November  15,   1946,    in  order  to  assist 
Def em: ■  ant  to  find  new  offices. 

Enter:     Win  G.   Knooh, 
Judge . 
Wheaton,   October  18,   1946." 

The  record  then  discloses   that  on  November  22,   1946 
the   oourt   entered  the  following  order,   viz: 

"On  motion  of   Edward  F.    Zahour,   attorney  for  Plaintiff, 
John  Opie.    the   Court  being  fully  advised  in   fehiS 
matter  that  Defendant,    Harry  G-.   Weaver,   having  agreed 
to  vacate  the  premises  described  in  the  amended  com- 
plaint  at   pre-trial  hearing  held  on  April  12,   1946; 
and  said  date  to  vacate  being  set  for  September  30, 
1946:   and  the  Court   being  apprised  of  Defendant,  s 
continued  oos session  in  violation  of  said  agreement 
wnloh  was  the  basis   of  the  dismissal  order,   it  is 
therefore  ordered  that  the  portion  of  the    order 
entered  Aoril  12,    1946,    dismissing  the  above  en- 
titled cause  be  vacated;   and  that  Befenuant,    iiarry 
G.   Weaver,   being  in  default   of   said  agreement 
ertered  at  pre-trial  conference  on  April  12,    194b 
and  being  in.  default   of  order  entered  October  18, 
1946,    allowing  Defendant   until  November  lo.    x^o, 
to   vacate:   and  that  Defendant's  practices  are 
tantamount  to  fraud  on  the  Court.     It  is  further 
ordered  that   Defendant,   Harry  G.   vzeaver,    oe  evicted 
fye»  said  premises   described  in  the  amended  com- 
plaint;   the  writ   of  restitution  to  be  issued  m 

November  26,    1946.  -»,—*. 

Enter:  Win  G.   Knooh, 

Judge !! 

In  obedience  to  this  order  a  writ  of  restitution  was 
issued  and  served  on  defendant  on  November  26,  1946.  Notice  of 
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„wpeal  was  filed  that  doy  which  was  subsequently  ordered  to 
operate  as  a  supersedeas  and  the   record  is  here   on  defendant's 

appeal. 

Counsel  for  appellant  argue  that  the  instant  case  was 
dismissed  on  motion  of  appellee's  attorney  on  April  lEth,  1946 
that  this  order  was  a  final  judgment  and  could  only  be  vacated 
within  thirty  days  thereafter  or  pursuant  to  a  motion  aade 
within  such  thirty  days;  that  when  the  court  vacated  the  order 
dismissing  the  action  on  November  ES,  1945  more  than  six  months 
had  elapsed  and  therefore  the  oourt  had  lost  jurisdiction  to 
enter  any  such  order  and  having  lost  jurisdiction  to  prooeed 
further  the  order  dir acting  a  writ  of  restitution  to  issue 

was  a  nullity. 

Gounsel  for  appellee  concedes  that  the  law  regarding 
the  jurisdiction  of  the  trial  court  to  vacate  its  judgment  within 
thirty  days  is  as  contended  by  appellant  (111.  Hev.  If.  1945, 
ohap.  110,  sec.  50  (7)}.  Counsel  state  that  this  cause  is 
unique  in  that  it  involves  the  capacity  of  the  court  to  enforce 
its  own  induced  agreement  between  the  parties  at  a  pre-trial 
conference,  th&t  the  court  found  that  defendant's  dilatory 
practices  were  a  flout  on,  or  insult  to,  the  court  and  that 
justice  required  restitution  of  the  premises  to  the  plaintiff. 
Gounsel  very  frankly  concludes  Ms  argument  with  the  statement 
that  whether  or  not  a  court  retains  jurisdiction  to  enforce 
agreements  it  has  engendered  has  not  been  decided  as  far  as 
counsel  has  been  able  to  discover  after  making  an  exhaustive 

search. 

The  order  of  April  12,  1946  recites  that  the  plaintiff 
"hereby"  leases  to  the  defendant  the  premises  for  one  year  ending 


-4- 


I 

i 
- 


J 


! 
- 


' 


_ 


-       - 


1    .'      . 
- 


. 


- 


■ 


- 


September  30th,  1946  and  that  defendant  agrees  to  pay  rent, 
use  the  premises  for  a  law  office  only,  nave  the  present  sub- 
tenant vac-ate  by  May  1,  1946  ajad  that  he,  the  defendant,  will 
vacate  promptly  upon  the  expiration  of  this  lease.  That 
order  is  evidence  of  the  agreement  of  the  parties  that  day 
made  and  included  in  the  same  order  is  the  judgment  dismissing 
the  suit  which  had  for  its  purpose  the  obtaining  of  an  order 
for  possession  of  these  same  premises  and  for  damages. 

The  next  step  in  the  case,  as  shown  by  the  record, 
is  the  application  to  tne  same  court  in  tne  same  proceeding 
for  an  order  directing  a  writ  of  restitution  to  issue.  September 
30th,  1346,  the  date  appellant  agreed  to  vacate  the  premises, 
had  passed.  Notwithstanding  tne  fact  that  the  instant  suit  had 
been  dismissed  six  months  previously  the  court,  on  October  18, 
1946  assumed  jurisdiction,  continued  the  motion  for  a  writ  of 
restitution  until  November  15,  1946  and  ordered  appellant  to 
vacate  She  premises  b.y  November  15,  1946  upon  the  threat  that 
if  he  did  not,  a  writ  of  restitution  would  issue  at  that  time. 
Nothing  appears  to  have  been  done  on  November  15,  1946  but  on 
November  ?£,   1946  the  order  of  April  12,  1946  dismissing  the  suit 
was  vacated  and  it  was  ordered  that  the  defendant  be  evicted 
from  the  premises  and  that  a  writ  of  restitution  be  issued  on 
November  26,  1946. 

The  purpose  of  a  writ  of  restitution  in  a  forcible 
detainer  proceeding  is   |;c  put  the  plaintiff  who  has  obtained 
the  judgment  awarding  him  possession  of  the  premises  in 
possession  thereof.  It  issues  after  it  is  determined  upon  a 
trial  of  the  issue  that  the  plaintiff  is  entitled  to  the 
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possession  of  the  premises  claimed  and  a  judgment  therefor 
lies  been  rendered  ana  then  not  until  the  expiration  og   five 
days  from  the  rendition  of  said  judgment.  (111.  Rev.  St. 
1945,  chap.  57,  sec.  13-19). 

The  provisions  of  the  lease  evidenced  by  and  em- 
braced in  the  order  of  April  1:2,  1946  were  never  breached  by 
the  defendant  until  after  September  30th,  1946.  the  instant 
suit  was  filed  on  November  21,  1945.  Ho  proceedings,  as 
provided  by  the  Forcible  Entry  and  Detainer  4©t,  were  ever 
instituted  after  the  action  commenced  on  November  21,  1945 
was  dismissed  on  April  12,  1946  and  no  judgment  was  ever 
rendered  which  oculd  form  the  basis  for  the  issuance  of  a 
writ  of  restitution. 

It  is  true  that  appellant  did  not  vacate  the  premises 
on  September  30th,  1946  and  thereby  failed  to  do  as  he  had 
agreed  on  April  12th,  1946  but  his  conduct  in  that  respect  did 
j   not  authorize  the  court  to  enter  orders  in  a  suit  that  had 
been  dismissed  six  months  previously  or  sat  aside  th.-t  order 
of  dismissal  at  a  time  when  the  court  hid  completely  lost 

jurisdiction. 

The  order  of  November  22,  1948  was  a  drastic  one. 
It  finds  the  defendant  had  violated  his  agreement  to  vacate 
hie  offices  on  September  30,  194?  and  that  therefore  he  should 
bp  SanraeSSA^vietea  and  that  a  writ  of  restitution  should 
issue  within  four  days.  The  court  had  no  jurisdiction  to 
make  any  such  order  and  the  judgment  order  appealed  from  is 

therefore  reversed. 

Judgment-order  reversed. 


— 6"* 


■ 


. 


' 


' 


. 


: 


■ 


■ 


Abstract 


fen.    HO.    10162 


Agenda  I'lo. 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


MAY  TERM,  A.  D.  1947 


Z>  £*        - 
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JOAN  MERRILL  FRENTRESS 

Plaint Iff -Appellee 


vs 


HAROLD  DIEHL  FRENTRESS 

Defendant-Appellant 


APPEAL  FROM  THE 
CIRCUIT   COURT   OF 
CARROLL  COUNTY 


Dove,  J. 

On  March  13,  1944  the  parties  to  this  proceeding  were 

divorced  by  the  circuit  court  of  Carroll  County.  The  decree 

found  the  defendant,  Harold  D.  Frentress,  guilty  of  extreme 

and  repeated  cruelty  and  by  agreement  of  the  parties  it  was 

ordered  that  their  two  children,  Merrill  D.  Frentress,  born 

July  22,  1941  and  Stanley  Sue  Frentress,  born  April  15,  1943 

should  remain  In  zhe   custody  of  the  defendant's  parents  in  Iowa 

until  the  further  order  of  the  court.  The  plaintiff  was  granted 

the  right  to  visit  her  children  at  all  reasonable  times  and 

places  but  she  was  to  make  no  claim  for  alimony  while  the  order 

with  reference  to  the  children  remained  unchanged. 

On  October  9,  1946  Joan  Frentress  filed  her  petition 

in  the  divorce  proceeding  alleging  that  since  the  divorce  she 

married  Paul  Halfman  of  Savanna*,  Illinois  and  that  she  and  her 

husband  have  a  proper  home  and  are  willing  and  desire  to  support, 
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maintain  and  care  for  said  children;   that  petitioner  is  a  woman 
of  good  moral  craracter  and  that  the  children  are  of  tender  age 
and  require  the   care  of  their  mother.     The  petition  also  charged 
that   the  defendant  and  paternal  grandparents  had  on  various   occa- 
sions refused  to  permit  petitioner  to  see U  children  alone.     The 
prayer  of  the  petition  was  that  the  original  divorce  decree  be 
modified  and  that   she  he  given  the  care,    custody,   education  and 
control  of  the  children  and  that  defendant  be  ordered  to  deliver 
the   children  to  her  and  to  pay  for  their  support,     fhe  defendant 
answered  the  petition,    admitting  petitioner's   remarriage  and  deny- 
ing that  he  or  his   parents  refused  to  permit  petitioner  to  see 
the   children.      His  answer  alleged  that  he  load  no  information  as 
to  his  former  wife's  circumstances  but  averred  that   the  children 
were  receiving  all  the  care  and  attention  necessary  or  proper 
and  that  he  neither  wished  to  affirm  or  deny  the   allegations  as 
to   good  moral  character  and  proper  home  environment  but   stated 
that  he  would  present  evidence  upon  the  hearing  of  the  petition. 
The  answer  admitted  that  it  was  his   duty  to  contribute  to  the 
care  and  support  of  his  children  and  stated  that  he  was  finan- 
cially able  to  do  so  and  alleges  that  he  desired  to  do  so  and 

was  doing  so. 

Upon  a  hearing  before  the  chancellor  an  order  was 
entered  modifying  the  former  decree  and  providing  that  "in  lieu 
of  said  children  remaining  in  the  custody  of  the  parents  of  the 
defendant,  said  Joan  Merrill  Halfman  shall  have  the  children  under 
her  care,  custody,  education  and  control  commencing  immediately 
and  reserving  to  the  father  the  right  of  reasonable  visitation  at 
all  reasonable  times  and  places."  The  order  found  that  the 
defendant  was  financially  able  to  contribute  to  the  support  of 
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the  children  hut  reserved  that  question  and  dlreoted  the  de- 
fendant to  immediately  deliver  the  children  to  petitioner  at  her 
home  in  Savanna^  and  provided  that  neither  party  should  take  the 
children  outside  of   the   state  of  Illinois.      To  reverse  this  order, 
this  appeal   is  prosecuted. 

The   record  discloses  that   on  December  30,   1943  the 
parties  and  their  children  were  living  together  at  Savanna, 
Illinois  and  had  been  living  in  the  home  they  then  occupied 
since  September  of  that  year.     On  the  evening  of  that  day  they 
agreed  to  separate  and  on  the  following  morning  the  husband  left 
and  with  the  consent  of  his  wife  took  the  children  to  the  home 
of  his  parents  who  lived  on  a  farm  near  Bobbins,   Iowa.     ¥hile 
the  divorce  proceedings  were  pending  the  parties  executed  a 
written  agreement  reoiting  that  the  children  were  then  in  the 
custody  of  their  paternal  grandparents  and  that  they  should  so 
remain  until  the  court  should  otherwise  order;   that  each  party 
should  retain  his  or  her  own  property  free  and  clear  of  any  claims 
of  the  other;   that  plaintiff,   the  mother,    should  have  the  right 
to  visit  her  children  a§  all  times  and  places  but  would  make 
no  claim  for  alimony.     The  husband,   however,   agreed  to  pay  the 
costs   of  the  divorce  suit  including  his  wife's   attorney  fee. 

On  Deoember  31,   1943  about  one  o'clock  in  the  after- 
noon, appellant  with  his  two  children  arrived  at   the  home  of  his 
parents.     The  boy  was  not  quite  two  and  one-half  years   of  age 
and  the  baby  girl  eight   and   one-half  months   old.     Appellant's 
mother  and  father  were  forty-five  and  forty-eight  years  of  age 
respectively.     The  weight  of  the  evidence  is   that  the  elder  child 
had  impetigo  and  was  covered  with  sores.     The  baby  was  sore  on 
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her  back,    side  and  stomach;  was  unable  to   sit   up  and  the 
clothing  of  both  children  was  not  clean;   there  was  no  bottle 
or  formula  or  food  for  the  baby.     Appellant's  mother  bathed 
and  cleaned  the  children  up,   oalled  a  practical  nurse  and 
took  them  to  a  physician  who  prescribed  for  the  children  and 
for  the  past  three  and  one-half  years  the  children  have  made 
their  home  with  appellant's  parents.     Appellee  did  not  see  her 
children  frcm  December  51,   1943  until  March  31,   1944.      She  came 
again  about  three  months  later  and  stayed  20  minutes,   and  since 
May  31,    1944  appellee  has  come  to  see  the  children  about   9 
times.      The  last   time  being  the  first   of  September  1946  at 
which  time  the  boy  was  at  the  nearby  school  and  appellee  went 
there  to  see  him. 

Appellee  testified  that   she  occasionally  visited 
the  home   of  the  parents   of  her  former  husband  in  Iowa  but  was 
never  permitted  to   see  her  children  alone   until  September  2, 
1946;    that  she  frequently  requested  to  take  her  children  to  her 
parent's  home,  her  parents  living  in  Iowa  a  short  distance  from 
the  home  of  the  parents  of  appellant,   but   that   she  was  not  per- 
mitted to  do  so;    that  on  February  27,   1945  she    desired  the 
children  to  come  to  the  home  of  her  parents   to  a  birthday  party 
but  the  request  was   refused  and  that  in  May  1944  she  requested 
that  her  children  be  permitted  to  go  to  church  with  her  but  was 
denied  that  request.     She   further  testified  that  her  husband's 
parents  always  permitted  her  to  see  the  children  whenever  she 
wished  and  the   only  thing  that  they  ever  refused  her  was  to 
permit   her  to  take  the  children  in  her  personal  care  either  to 
the  home  of  her  parents   or  to  church. 

In  October  1944  following  the   divoro®  In  March  of 
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that  year,    appellee  remarried  and  is  now  living  with  her  husband, 

her  husband's  brother,   the  mother  of  her  husband  and  the  small 

the  daughter  being 
daughter  of  appellee  and  her  present  husband, /one  year  of  age 

at  the  time   of  the  hearing.     It  appears  that  the  home   of  appellee 
Is   located  In  Savanna  and  consists  of  five  rooms.     Appellee 
testified:      "there  are  five  people  now  living  in  our  house  in 
Savanna,   Illinois  now.     The  house  is  not  partitioned  and  we  all 
live  together,   my  husband,   my  child,   Henry  Halfman  and  his  mother, 
in  community  «Mh  each  other.     We  eat  at  same  table  and  cook  in 
same  kitchen.     There  are  three  bedrooms." 

<3&SL  husbandries,  garage  mechanic  earning  |50.00  per 
week.     Appellant  is  a  locomotive  fireman  regularly  employed  by 
the  Milwaukee  Railroad.     In  August  following  the  divorce  he  was 
inducted  Into  the  military  service  and  after  his  discharge  he 
went  to  work  as  a  fireman  on  the  Milwaukee  Railroad  and  his   run 
is  from  Savanna  to  Atkins,    Iowa,   a  town  not  far  from  where  his 
parents  live  in  Iowa.     At  the  end  of  his    run  he  lives  with  his 
parents  and  children  and  when  in  Savanna  he  has  a  room.     The  boy 
goes   to  kindergarten  and  there  is  a  school  one-half  mile  away 
which  he  will  enter  this   fall.      They  go  to  church  and  Sunday 
School  every  Sunday  and  appellant  contributes  to  their  support. 
At  the  home  of  appellant's  father  and  mother  lives  appellant's 
sister,     Marcia  Lu,    13  years   of  age  and  appellants  two  children, 
Merrill  and  Stanley  Sue.     Appellee  has  always  been  permitted  to 
see  and  visit  with  them  k ume never  she  desired Awas  refused  peri- 
mission  to  take  them  down  the  road  for  a  walk  alone  or  In  hsr  car 
unless  some  one  else  was  along.     Appellant's  father,   In  addition 
to  farming,  works  for  the  Northwestern  Railroad,    earning  84fj£ 
per  hour  and  receives  about   f 200, 00  per  month  for  his  work  on  the 
railroad.     His  farm  consists   of  120  acres  and  appellant's  father 
bought   it  in  1940  for  |75.00  an  acre  and  there  was  at  the  time  of 
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thdhearlng,   a  $5000.00  mortgage  upon  it.     Appellant's  father 

testified^lA^Vhad^t'attn'the  children  down  to  appellee's 

parents  who  live  in  the  same  neighborhood  on  an  average  of  twice 

a  week  and  at   one  time,    left  them  there  for  three-quarters   of 

an  hour  and  then  came  back  and  picked  them  up*. 

The  foregoing  is   a  k*A/*S  resume  of  the  evidence. 

There  is  nothing  in  this  record  to  indicate  that   appellant  is 
an  improper  person  to  have  the  custody  of  his  children,   nor 
is   it  suggested  that   the  paternal  grandparents  have  not  given 
these  ohildren  loving  care  and  an  excellent  home.     On  December 
30,    1943  when  the  separation  was  agreed  upon  it  was  the  desire 
of  appellee  that  her  children  be  placed  in  the  custody  of  their 
paternal  grandparents.      She   thought   then  that   it  would  be  a  good 
home  for  the  children  and  it   has  proven  to  be.      The  suitability 
of  that  home  has  not  been  challenged  by  anything  appearing  in 
this  record  and  appellee  herself  concedes  that  the   children 
have  been  well  cared  for  and  makes  no  criticism  of  the  home 
or  of  the  paternal  grandparents   other  than  that   she  feels  she 
should  have  been  permitted  to  take  her  children  away  from  their 
home  whenever  she  wished.      It   Is  not  suggested  that   there  has 
been  any  change  in  the  home   or  in  the  children's   surroundings 
since  the  ohildren  became  members   of  that  home.      The   only 
change  that  has  taken  place  is  that  appellee's  condition  has 
changed.     She  has  remarried  and  has  a  child  by  her  second 
marriage.     Her  present   husband  testified  that  he  was  willing 
to  take  the   two  children  of  his  wife  by  her  former  marriage    _ 
into  his  home  and  that  he  did  not  feel   that   it  would  be  a  hard- 
ship upon  his  wife  to  do  so.      tv  v^w,    o^w^^-v^v*-^ 
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In  Linn  v.  Linn,  329  111.  App.  652  the  custody  of 

an  eight  year  old  child,  Olga  Linn, was  involved.  It  appeared 

in  that  oase  that  the  parties  were  married  on  December  11 »  1933 

and  continued  to  live  together  until  September  or  October  1936. 

During  such  time  their  home  viae  in  the  home  of  the  maternal 

grandparent »  and  olga  was  bom  on  September  28,  1?37.  °5,  «aroh 

Orval  Linn  «Qt>-v<j^<.  d-to-vrv, 

4,  1942  the  husband  Obtained  a  divorce  from  his  wif  e/Aph  the 

ground  of  desertion  and  the  decree  awarded  the  custody  of  Olga 
to  the  maternal  grandmother,  Delia  Jacobs,  until  the  further 
order  of  the  court  and  ordered  the  husband  to  pay  Mrs.  Jacobs 
15.00  per  week  for  her  support.  On  April  17,  1946  the  mother 
filed  in  the  circuit  court  of  Macon  County,  her  petition  for  a 
rule  on  her  husband  to  show  cause  why  he  should  not  be  held  in 
contempt  of  court  for  failure  to  make  the  payments  to  Mrs. 
Jacobs  as  provided  in  the  decree  of  divorce  entered  on  March  4, 
1942.  The  husband  filed  hie  answer  to  this  petition  in  which  he 
admitted  he  was  1122.00  In  arrears  and  stated  that  this  amount 
would  be  paid  prior  to  the  hearing  on  the  petition.  On  the  same 
day  he  filed  a  counter-claim  asking  that  he  be  granted  the  custody 
of  Olga.  An  answer  to  the  counter-claim  was  filed  and  at  the 
conclusion  of  the  hearing,  a  decree  was  rendered  transferring 
the  oustody  of  Olga  from  her  maternal  grandmother  to  her  father 
and  the  mother  appealed.  The  evidence  disclose*  the  maternal 
grandparents  were  each  59  years  of  age  at  the  time  of  the  hearing; 
that  Mr.  Jacobs  was  a  laborer  in  moderate  but  comfortable  cir- 
cumstances, owned  their  own  home  and  four  adjoining  lotsj  that 
the  home  was  well  kept  and  that  no  one  other  than  :-ir.  and  Mrs. 
Jacobs  and  Olga  live  there  except  the  mother,  Dorothy,  who  makes 
her  home  there  when  not  working.  Dorothy  has  never  remarried 
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and  worked  as  a  waitress  In  a  restaurant  and  tavern  until 
Olga  was  about  4  years  of  age.  Whan  she  la  employed  she 
visits  Olga  two  or  three  times  a  week  and  on  week-ends.  In 
June  1942  the  husband,  Orval,  remarried  end  has  two  children, 
one  born  in  November  1842  and  one  in  November  1943.  They 
live  In  a  four  room  modern  apartment  in  Chicago,  The  husband 
la  a  truck  driver  snd  makes  approximately  *'70,00  P©**  V9ek 
and  does  not  drink  or  smoke.  The  present  wife  of  the  husband 
had  seen  Olga  on  a  couple  of  occasions  and  had  written  her 
letters  and  received  letters  from  her  and  she  testified  that 
she  was  willing  and  anxious  to  have  Olga  come  into  her  home 
and  that  she  would  give  her  the  same  care  and  attention  that 
she  gave  her  own  children. 

In  reversing  the  decree  of  the  circuit  court  and 
directing  that  court  to  dismiss  the  counter-claim,  the  court 
in  its  opinion  oorowmt«4  upon  the  foot  that  the  custody  of  Olga 
was  given  t:o  Mrs.  Jacobs  by  mutual  agreement  and  that  it  was 
agreeable  at  the  time  the  divorce  decree  was  rendered  to  both 
plaintiff  and  defendant  that  tinder  the  facts  existing,  the 
particular  divorce  decree  be  entered  as  entered  and  ths  fact 
that  the  wife  was  the  one  adjudicated  by  the  decree  to  have 
been  guilty  of  desertion  was  not  worthy  of  much  consideration. 
The  court  then  continued?  "The  paramount  consideration  in 
determining  to  whom  the  custody  of  a  child  shall  be  awarded, 
after  a  divorce,  is  the  welfare  and  best  interests  of  the  child, 
(2?  C.  J.  S,  p.  1170;  Buehler  V.  Buehler,  373  111.  626,  630.) 
A  deoree  fixing  the  custody  of  a  child  is  final  on  the  conditions 
then  existing  and  should  not  be  changed  afterwards  unless  on 
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altered  conditions  since  the  decree,  or  on  material  facta 
existing  at  the  time  of  the  decree  hut  unknown  to  the  court, 
and  then  only  for  the  welfare  of  the  child.   (Thomas  v.  Thomas, 
233  111.  App.  488,  493;  2?   C.J. 3.  p.  1188)  While  a  very  large 
discretion  is  permitted  the  chancellor  hearing  such  a  case,  yet 
it  is  a  judicial  discretion,  and  subject  to  review." 

In  46  C.  J.  1248,  see.  £3,  it  ii  stated  that  a  court 
way  well  refuse  to  allow  a  parent  who,  by  agreement  ©*  other- 
wise, has  transferred  or  relinquished  his  right  of  owe  tody 
of  his  ofclldjftm,  to  reclaim  the  efcil4  from  those  to  Whoa  It  has 
been  surrendered,  where  the  latter  have  had  the  custody  for  » 
considerable  time  and  there  has  grown  up  a  reciprocal  affection 
between  them  ana  the  child  so  that  such  condition  of  affairs  can- 
not be  disturbed  by  a  forced  sepaz-ation  without  risking  the 
happiness  and  best  welfare  of  the  child. 

A  careful  consideration  of  the  record  in  the  instant 
case,  leads  to  but  one  conclusion  and  oimt  is  that  the  decree 
appealed  from  is  clearly  afft&Wt  the  manifest  weight  of  the 
evidence.  It  is  conceded  that  these  paternal  grandparents 
have  provided  the  children  with  a  good  hoae  and  given  thou 
excellent  care;  that  thoae  grandparents  are  worthy  people  and 
that  the  children  have  &   sincere  affection  for  thsa  and  they 
have  a  deep  arid  abiding  love  for  their  grandaiiildren.  As  has 
been  said  in  aany  cases  the  ties  of  blood  should  not  be  dis- 
regarded. Appellee  is  thsir  mother  but  the  present  husband  of 
appellee  is  an  entire  stranger  to  these  children .  Whether  J  A 
will  or  will  not  become  attached  6c  then  is  not  known.  Appellee 
voluntarily  consented,  either  from  necessity  or  choice,  that 
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they  should  be  given  to  their  paternal  grandparents  at  a 
time  when  she  was  either  unable  or  unwilling  to  give  them  a 
mother's  oar©,  and  the  fact  remains  that  appellee  has  been 
separated  from  them  for  several  years  and  that  new  interests 
and  new  affections  have  arisen  during  the  meantime.  No  good 
reason  appears  why  the  decree  of  divorce  which  gave  the 
custody  of  these  two  children  to  their  paternal  grandparents 
should  tove  been  modified  so  as  to  give  the  mother  their  cus- 
tody. It  was  not  shown  that  it  was  for  the  boat  interest  of 
these  children  that  their  custody  be  transferred  from  their 
grandparents  to  their  mother.  fheir  best  interests  will 
best  be  served  by  leaving  them  with  their  paternal  grand- 
parents where  they  have  been  since  Deoember  31,  1943. 

The  order  of  the  circuit  court  of  Garroll  Oounty  is 
therefore  reversed  and  this  cause  is  remanded  to  that  court 
with  directions  to  proceed  in  accordance  with  the  views 

herein  expressed. 

Reversed  and  remanded  with  directions. 
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X. 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
JO  DAVIESS  COUNTY 


Dove,   J. 

Lena  Hitter,   Administratrix  of    the   estate  of  William 

Hitter,    deceased,   brought  this   suit  against  William  Hieman, 

to   recover  damages  for   the  benefit    of  the  widow  and  next  of 

kin  of  the   said  William  Hitter,    deceased.      The    de.th  of  WOUa* 

Bitter  was  the    result   of  a  collision  of  an  automobile  in  which 

Hitter  was  riding  and  a  truck  being  driven  by  William  Nleman 

on  July  4,   1942. 

The  complaint   consisted  of  two  counts,    the  first 
charging  ordinary  negligence  and  the   second  wanton  and  wilful 
misconduct.     A,  the  first   trial  at   the  close  of   all  the   evidence 
the   Jury   in  obedience  to  a  peremptory  instruction  returned  a 
verdict   on  both  counts  finding  the  defendant  not   guilty. 
Judgment  was   rendered  upon  this   verdict  and  the  plaintiff 
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appealed.     This  court,   after  reviewing  the  facts,   concluded 

that  the   Issues   should  have  been  submitted  to   a  Jury  on  both 

the 

counts  and  therefore  reversed/Judgment  and  remanded  the  case  to 

the  circuit  court  of  Jo  Daviess  County  for  a  new  trial.  Hitter 

V.  Nleman,  329  111.  App.  163. 

Upon  the  second  trial  the  jury  returned  a  general 
verdict  in  favor  of  the  plaintiff  for  $7300.00  and  found  by  a 
special  interrogatory  that  the  defendant  was  not  guilty  of 
wilful  and  wanton  misconduct.  The  trial  court  rendered  judgment 
for  the  defendant  on  the  second  count  of  the  complaint  and 
after  overruling  defendant's  motion  for  a  new  trial  and  for 
judgment  notwithstanding  the  general  verdict,  rendered  judg- 
ment in  favor  of  the  plaintiff  and  against  the  defendant  for 
|?500.00  and  the  record  is  again  before  us  for  review. 

As  the  facts  are  quite  fully  set  out  in  the  former 
opinion  there  is  no  nesessity  of  reciting  them  again.   Briefly, 
however,  they  are  that  at  about  5:15  A.K.  July  4,  1942,  William 
Ritter  was  riding  to  work  in  his  own  automobile  sitting  at  the 
side  of  Chester  At 2  who  was  driving  She  car.  Besides  these  two 
occupants  of  the  front  seat  of  the  car,  there  were  in  the  rear 
seat  Glenn  Smeck  on  the  right  side,  George  Sigafus  in  the  middle, 
and  his  wife  on  his  left  and  on  the  laps  of  Mr.  and  Mrs.  Sigafus 
were  their  two  children.   These  men  were  all  employed  at  Savanna, 
Illinois  in  an  ordnance  plant,  and,  at  the  time  of  the  occurence 
in  question,  were  enroute  to  work.   The  car,  which  was  a  Ford 
V-8  was  proceeding  in  a  southerly  .direction  on  a  State  Aid  gravel 
road  with  a  roadbed  20  feet  wide.  The  distance  from  fence  line 
to  fence  line  is  75  feet.   Coming  into  this  preferred  highway 
from  the  west  was  a  narrow  road  on  which  the  defendant  had 
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lived  for  many  years.   There  is  no  side  road  coming  in  from 
the  east  but  there  is  a  gate  upon  the  east  side  opening  into 
a  private  lane.  Eight  feet  west  of  the  west  line  of  the 
gravel  road  was  a  large  oak  tree  which  stood  exactly  in  the 
center  of  the  east  and  west  road,  and  to  enter  the  north, 
and  south  highway  there  were  lanes  going  to  the  right  and 
left  of  this  tree.  If  ene  should  take  the  road  to  the  south 
of  the  tree  and  continue  eastward  across  the  highway,  he  would 
be  directly  in  front  of  this  gate  leading  into  this  private 
lane-  on  the  east  side  of  the  state  aid  road  and  it  was  this 
lane  which  the  defendant  on  the  morning  of  the  accident  proposed 
to  enter.  Eight  feet  west  of  the  tree  was  a  "STOP"  sign  of  the 
usual  dimensions.  The  roadway  of  the  intersecting  highways 
-was  smooth  and  level.   At  tne  northwest  corner  of  the  inter- 
section the  fence  rows  were  grown  up  with  shrubbery  and  veg- 
etation and  obstructed  the  views  of  the  occupants  of  both 

involved  vehicles. 

The  car  owned  by  plaintiff «s  intestate  was  travelling 
upon  the  right  hand  side  of  the  gravelled  portion  of  the  State 
Aid  road  at  a  speed  variously  estimated  at  35  to  45  miles  per 
9         hour.  Appellant  had  lived  a  quarter  of  a  mile  west  of  the 
\  intersection  for  many  years  and  was  thoroughly  familiar  with 

the  intersection  and  its  surroundings.  Upon  the  occasion  in 
question  he  was  driving  his  Chevrolet  truck  and  he  testified 
that  he  stopped  at  tne  stop  sign;  looked  in  both  directions 
ana  had  a  clear  and  unobstructed  view  to  the  north  from  600 
to  800  feet.  He  stated  he  did  not  see  any  oars  coming  from 
either  direction.  After  stopping  at  the  sign  he  started  his 
truck,  drove  south  of  the  oak  tree  and  proceeded  to  cross 
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the  State  Aid  road.  He  did  not  see  the  Ritter  car  until  he  hit 
it.   Chester  Atz,  the  driver  of  the  Bitter  car  testified  that 
as  he  approached  the  intersection  he  was  looking  straight  ahead 
«#  **4*  down  the  highway,  observed  the  large  oak  tree  but  did  not  see 
any  person  or  vehicle  in  or  near  the  intersection.  Whea  his  car 
had  Just  about  arrived  at  the  intersection  plaintiff's  intestate 
shouted  "there  is  a  car"  and  the  driver  of  the  car  then  for  the 
first  time  observed  appellant's  truck  coming  out  of  the  side  road 
south  of  the  oak  tree  a  few  feet  away.   The  front  end  of  app- 
ellant's truck  struck  the  right  rear  fender  of  the  Hitter  car 
causing  it  to  skid  down  the  road  and  roll  over  on  its  side  and  throw- 
ing plaintiff's  intestate  therefrom  and  causing  injuries  from 
which  he  died  on  July  Cth,  1942. 

The  errors  relied  <x:on  for  reversal  are  that  plain- 
tiff's intestate  was  guilty  of  contributory  negligence  as  a 
matter  of  law,  that  the  agent  of  plaintiff's  intestate  was 
also  guilty  of  contributory  negligence  as  a  matter  of  law 
and  that  the  trial  court  erred  in  overruling  defendant's 
motion  for  a  directed  verdict  and  erred  in  denying  defendant's 
motion  for  Judgment  notwithstanding  the  verdict. 

Counsel  for  appellant  in  support  of  these  assign- 
ments insist  that  the  testimony  of  the  driver  of  the  Hitter 
car  "leaves  no  doubt  but  that  he  drove  upon  the  assumption 
that  because  he  was  on  a  through  road  he  had  a  right  to  go 
through  regardless  of  who  might  be  coming  and  under  what 
circumstances"  and  call  our  attention  to  the  concluding 
question  propounded  to  him  upon  cross  examination  which  was; 
"Before  you  entered  that  intersection,  you  didn't  look  to  the 
right  to  see  if  a  car  might  be  coming  or  not?"  To  which  the 
witness  answered:   "Not  that  I  remember  of." 
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*«  have  carefully  read  all  the  evidence  as 
abstracted  in  the  abstract  prepared  by  counsel  for  appellant 
and  also  in  the  additional  abstract  furnished  us  by  counsel 
for  appellee  and  have  examined  the  several  photographs 
therein  found.  Fro*  a  consideration  of  all  the  testimony 
in  the  record  we  believe  the  jury  were  warranted  in  con- 
cluding that  the  driver  of  the  latter  car  was  proceeding 
down  this  preferred  highway  at  a  reasonable  rate  of  speed, 
that  he  was  looking  down  the  road  ahead  of  him  and  saw  the 
intersection  and  the  large  oak  tree  therein,  that  he  was 
not  conversing  with  any  of  the  other  occupants  of  tho  car 
but  was  focusing  all  his  attention  on  his  driving  and  had 
hia  car  under  control  and  was  doing  all  that  could  reason- 
ably be  expected  of  any  driver,  vihile  it  is  true  that  one 
driving  oh  a  through  road  has  a  right  to  assume  that  his 
passage  will  not  be  impeded  at  intersections  he  will  never- 
theless be  held  to  a  reaa enable  decree  of  oare  in  watching 
for  other  vehicles  and  to  the  exercise  of  such  caution  as 
i9  commensurate  with  reasonable  prudence.  (5  Am.  Jur.  750, 
sec,  431.)  in  returning  the  verdict  it  did,  the  .Jury  must 
nave  found  from  the  evidence  and  under  the  instructions  of 
the  court  that  the  driver  of  the  Hitter  car  was  in  the 
exercise  of  the  decree  of  oare  legally  required  of  him  and 
the  determination  of  that  question  is  peculiarly  the  pro- 
vince of  the  jury. 

It  is  not  contended  that  the  trial  court  erred  in 
Its  rulings  upon  the  admission  or  rejection  of  evidence  or 
that  the  jury  was  not  properly  instructed  as  to  the  principles 
of  applicable  law,  nor  is  it  Insisted  that  the  jury  were  not 
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warranted  in  finding  from  the  evidence  the   defendant 
guilty  of   negligence. 

The  trial   court  did  not    err  in  denying  appellant's 
motion  for  a  directed  verdict   or  in  overruling  his  motion 
for   judgment  notwithstanding  the   verdict. 

Whether  Chester  At  a,    the  driver  of  the  oar  or 
plaintiff's  intestate  were   in  the  exercise   of   oral nary  care 
at   and  just  prior  to  the   collision  is,  under  all  the  auth- 
orities, a  question  of  fact  for  the   jury  to  pass  upon.     The 
evidence,    In  our   opinion,  abundantly  sustains   the  verdict 
of  the    jury  and  the   judgment    rendered  thereon  must  be 

affirmed. 

Judgment   affirmed. 
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G-EN.    NO.    10178 


8  32/I.A.  284 


AGENDA  NO.    14 


IN  THE 
APPELLATE  COURT  OP   ILLINOIS 
SECOND  DISTRICT 


0 


MAY  TERM,    A.   D.    194? 


HAROLD  E.    BAKER,    MERLE  H. 
BAKER  and  HERMAN  P.    BAKER, 
Go-Partners,    doing  business 
under  the  firm  name  of 
BAKER  BROTHERS, 

Plaint  if f s-Appellant s . 

vs 

/ 

RUSSELL  E.'  PALMER  and  JESSIE 
PALMER, 

Defendants-Appellees 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
HENRY  COUNTY 


Dove,  J. 

On  February  7,  1941  the  plaintiffs,  Harold 
E.  Baker,  Merle  H.  Baker  and  Herman  P.  Baker,  building 
contractors  doing  business  under  the  firm  name  of  Baker 
Brothers,  submitted  a  written  proposal  to  the  defendants, 
Russell  Palmer  and  his  wife,  Jessie  Palmer,  to  furnish 
material  and  labor  and  make  certain  repairs  and  improve- 
ments upon  their  dwelling  on  Division  Street  in  the  city 
of  Kewanee,  Illinois  to  cost  31872.00.   No  painting  was 
included  in  this  estimate  and  no  written  plans  or  designs 
were  submitted.  The  proposal  provided,  however,  that  all 
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first  class  and 
work  was  to  be  done  in  a /workmanlike  manner  «UScffHMMEaAxiac 


fHhwwrty^-h.aawrri^BSTOwf     The  defendants   accepted  the  proposal 
and  work  was  started  in  February  or  March  1941  and  completed 
in  June   of  the  same  year.     During  this   time  additional  work 
and  materials  were  furnished  according  to  the  plaintiffs 
and  after  crediting  the  defendants  with  all  payments  made., 
there  remained  a  balance  due  from  the  defendants  to  the  plain- 
tiffs  of  1623.00  and  on  MarchS9.    1943  plaintiffs  filed  this 
suit     to  enforce  their  lien  upon  the  premises. 

The  defendants  answered  and  filed  a  counter-claim 
in  which  they  admitted  many  allegations   of  the  complaint  and 
that  defendants  were  indebted  to  the  plaintiffs  but  insisted 
that  they  were  entitled  to  a  credit   of    ;445.00  because  plain- 
tiffs had  improperly  constructed  the  fireplace  and  had  made 
excessive  charges  for  paint  and  painting  the  kitchen  and  a 
portion  of  the  upstairs.     After  the  issues  had  been  made  up 
the   cause  was  referred  to  the  Master.     A£ter  the  evidence  was 
taken  the  Master  recommended  a  decree  in  favor  of  the  plain- 
tiffs.     Objections  to  the  Master's  report  were  heard  and  over- 
ruled.     These  objections   were  ordered  to   stand  as   exceptions 
and  upon  a  hearing  before  the  chancellor  exceptions  two  and 
seven  were  sustained  and  credits  allowed  the   defendants  in 
the   sum  of   §405.50  leaving  a  balance   ot^Bam  and  interest 
due  plaintiffs.     For  this  amount  a  decree  was  ££§«!££  and 

plaintiffs   appeal. 

The  only  errors  relied  upon  for  reversal  are  that 
the  chancellor  erred  in  sustaining  defendant's  exceptions 
two  and  seven  to  the  Master's  report  and  in  decreeing  that 
defendant's  only  pay  one-half  the  costs.     The  Master  found 
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that  there  was  never  any  blue  print,  plan,  diagram  or  di- 
mentions  for  the  chimney  or  fireplace,  that  the  fireplace  and 
ohimney  were  laid  out  and  built  by  an  experienced  mason;  that 
the  material  and  workmanship  were  first  class-  that  one  of  the 
defendants  was  present  from  time  to  time  as  the  chimney  and 
fireplace  were  being  constructed,  that  the  opening  in  the  fire- 
place was  enlarged  at  the  request  of  one  of  the  defendants; 
that  the  evidence  does  disclose  that  the  fireplace  smokes  but 
is  conflicting  as  to  the  cause  of  the  failure  of  the  fireplace 
to  properly  function,  that  the  agreement  of  the  parties  con- 
tained no  guaranty  that  the  fireplace  would  not  smoke,  that 
changes  by  enlarging  the  fireplace  were  made  by  the  direction 
of  the  defendant  and  therefore  any  defect  arising  from  the  smoking 
of  said  fireplace  cannot  be  charged  by  the  owner  to  the  plaintiffs. 
Defendant's  second  exception  challenged  these  findings. 

The  chancellor  sustained  this  exception  and  filed  a 
written  opinion  giving  his  reasons  therefor.  He  stated  that 
the  undisputed  evidence  shows  that  the  opening  of  the  fireplace 
as  first  constructed  was  nine  inches  by  eleven  inches,  that 
defendants  objected  and  plaintiffs  rebuilt  the  opening;  that 
a  number  of  witnesses  testified  that  they  were  present  when  it 
was  attempted  to  build  a  fire  in  the  fireplace  and  the  great 
weight  of  the  testimony  makes  the  conclusion  inescapable  that 
the  fireplace  is  not  workable;  that  there  was,  in  the  record, 
ample  evidence  to  establish  at  least  three  errors  in  design  of 
the  fireplace  and  the  chancellor  in  Ms  written  opinion  elab- 
orates upon  each  of  these  errors,  notes  thet  one  of   plaintiffs- 
witnesses  was  in  agreement  with  defendant's  contention  that  the 
job  was  improperly  done,  finds  that  any  one  of  these  errors  in 
design  would  diminish  the  efficiency  of  the  operation  of  this 
fireplace  and  concludes  that  the  presence  of  all  three  makes  it 
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a  foregone  conclusion  that  the  fireplace  co-aid  not  work.  The 
chancellor  found  that  the  Master's  findings  pertaining  to  the 
fireplace  were  against  the  manifest  weight  of  the  evidence  and 
held  that'l¥e""^Kndant^>  failed  to  construct  the  fireplace  in  a 
good  and  workmanlike  manner  and  as  the  only  evidence  as  to  damage 
was  the  testimony  that  it  will  cost  1270.00  to  remedy  the  defects, 
the  decree  allowed  defendants  that  amount  on  their  counter-claim. 

Counsel  for  appellants  further  contend  that  the  chan- 
cellor erred  in  sustaining  appellees  seventh  exception  to  the 
Master's  report.  This  finding  and  exception  had  to  do  with  the 
interior  painting,  it  being  contended  hy  the  appellants  that  the 
man  who  did  the  painting,  Hippert,  was  an  independent  contractor 
employed  by  defendants  and  that  they,  the  plaintiffs,  advanced  him  i** 
money  as  hie  work  progressed  at  the  request  of  th*  defendants 
and  for  that  reason  included  it  in  their  claim  for  a  lien. 
Appellees  insist  that  Mr.  Hippert,  the  painter,  was  not  in  their 
employ,  that  his  work  was  defective  and  that  they  are  entitled 
to  have  the  damage  they  sustained  credited  upon  the  amount  re- 
maining due  the  plaintiffs.   The  Master  found  that  the  interior 
painting  was  done  by  Hvgene  Hippert  with  whom  defendants  had 
entered  into  a  contract;  that  plaintiffs  had  nothing  to  do  with 
the  quality  of  the  painting  or  the  manner  with  which  the  painting 
was  done,  that  the  paintings  done  by  Hippert  to  whom  plaintiffs 
advanced  money  at  the  request  of  the  defendants,  that  the  ev- 
idence does  not  discloSe  any  substantial  defects  in  the  painting 
job.  in  sustaining  this  exception  the  chancellor  said:   "The 
evidence  clearly  establishes  a  defective  paint  job  upstairs 
and  an  error  in  the  kitchen.  Responsibility  for  this  depends  upon 
whether  the  painter,  Hippert,  was  an  independent  contractor  or 
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an  employee  of  the  plaintiffs.  The  original  proposal  excluded 
painting  but  this  does  not  prevent  it  being  afterward  added  as 
an  extra.  There  is  no  question  that  Hlppert  was  on  Baker's 
payroll,  but  Baker  claims  this  was  for  the  covenience  of  Palmer 
in  making  payments  only.  Palmer  says  Baker  employed  Hippert 
after  securing  Palmer's  approval.  The  testimony  of  Hlppert 
strongly  corroborates  Palmer.  He  says  he  does  all  of  Baker's 
painting.  As  to  conferring  directly  with  Palmer  on  selection 
of  materials,  Hlppert  says  this  is  customary,  that  on  all  of 
Baker's  contracts,  he,  Hlppert,  consulted  the  owner  on  materials, 
not  Baker.  He  also  says  'I  told  Palmer  it  would  go  through  Baker, 
that  I  worked  for  Baker.  I  reported  things  always  right  to  the 
offioe  immediately'.  In  view  of  the  plain  and  consistent  story 
told  by  Palmer,  corroborated  by  Hippert  and  the  inoluslon  of  this 
item  In  plaintiff's  lien  as  an  extra,  I  do  not  feel  the  Master 
was  justified  in  rejecting  all  these  facts  in  favor  of  Plaintiff's 
theory,  which  seemed  unlikely  on  its  face.  The  testimony  showed 
the  nature  of  the  defects  upstairs  quite  plainly,  and  there  is 
nothing  to  support  the  Master's  finding  tfcat  they  were  caused 
by  defendant's  method  of  removing  old  varnish.  The  evidence  on 
damages  shows  the  cost  to  remedy  to  be  $100.00  for  paint  and  $75.00 
for  paper.  Since  the  defendant  had  several  years  use  of  the  paper, 
which  was  not  defective,  only  the  cost  of  painting  should  now  be 
allowed  on  the  counter-claim  and  an  additional  credit  of  |il5.00 
should  be  allowed  for  the  kitchen  error. H 

There  is  ample  evidence  in  this  record  to  sustain  the 
chancellor's  findings  with  reference  to  the  fireplace  and  the 
painting.  We  have  read  the  record  and  are  convir.ced  that  he 


-5- 


-!©  a» 

.      ■ 

.    . :   :  : 

- 

■ 

....  .     88W 

'■ 

- 

I 


' 


did  not  err  in  sustaining  exceptions  two  and  seven  to  the 
Master's  report.  His  conclusions  are  not  manifestly  erroneous 
but  are  sustained  by  the  evidence,  therefore  the  decree  should 
be  affirmed. 

It  is  finally  insisted  that  the  decree  is  erroneous 
in  only  awarding  the  plaintiffs  one-half  the  costs.  In  this 
there  was  no  error.  The  allowance  or  withholding  of  costs  in 
equity  is  a  matter  of  discretion.  What  was  said  in  Fleming 
v.  Dillon,  370  111.  325  is  applicable  here,  (p.  333). 

"One-half  the  costs  were  assessed  against  the 
defendants.  The  final  contention  is  that  no  costs  should 
have  been  taxed  against  the  defendants.  The  awarding  of  oosts 
depends  largely  upon  the  facts  and  olrcumstanc.es  of  each  case. 
In  a  court  of  chanoary  it  is  a  matter  of  discretion  with  the 
court  and  that  discretion  will  not  be  reviewed  exoept  for  abuse, 
3chroeder  v.  Smith,  249  111.  574;  7  R.C.L.  783,  784." 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS 

APPELLATE  COURT 

FOURTH  DISTRICT 

MAY  TERM 

A.  D.  1947 


Term  No.  U7   M  8 


MARGARET  E.  BYBEE, 

Plaintiff-Appellant , 


-vs- 


CITY  OF   COLLINSVILLE,    ILLINOIS, 
CHARLES   ITALIANO,    Doing  Business 
as   C  &  F  FOOD  MARKET,    CHRIST 
SCHAULAT,   MARY  O'CONNELL  and 
JULIA  O'CONNELL, 


Defendants-Appellees 


Appeal  from  the 
Circuit  Court  of 
Madison  County, 
Illinois. 


Smith,  J. 


This  is  an  appeal  by  the  plaintiff-appellant,  Margaret 
E.  Bybee,  from  judgment  rendered  by  the  trial  court  in  which 
motions  for  directed  verdicts  reserved  at  the  trial  and  for 
judgments  notwithstanding  the  verdicts  were  allowed  in  favor 
of  the  defendants-appellees,  Christ  Schaulat,  Mary  O'Connell 
and  Julia  O'Connell,  and  judgment  in  favor  of  appellees  in 
bar  of  action  and  for  costs  of  suit  against  plaintiff  was 
rendered.  Defendants'  motions  for  new  trial  were  allowed 
pursuant  to  Rule  22,  to  become  effective  in  the  event  the  judg- 
ment for  defendants  was  set  aside.  Suit  as  to  other  defendants 

was  dismissed. 

The  plaintiff  sought  to  recover  damages  for  injuries  re- 
sulting from  a  fall  on  the  sidewalk  in  front  of  the  C  &  F 
Market  in  Collinsville,  Illinois,  which  building  was  owned 
by  the  defendants,  Mary  O'Connell  and  Julia  O'Connell.   The 
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complaint  alleged  in  substance  that  on  August  25,  1945,  the 
defendants  O'Connell  were  the  owners  of  said  building  and 
that  at  their  request  and  on  their  behalf,  defendant  Schaulat, 
while  in  the  process  of  repairing  certain  plumbing,  broke  up 
a  portion  of  the  sidewalk  and  allowed  it  to  be  and  remain  in 
a  bad  and  unsafe  condition,  and  to  remain  broken,  uneven, 
cracked  and  lower  than  the  level  of  the  other  portions  next 
thereto,  and  permitted  such  condition  to  remain  unguarded  and 
without  warnings  thereof,  which  condition  was  known  by  each 
of  defendants,  or  by  the  exercise  of  due  care  and  diligence 
each  of  them  could  or  should  have  had  notice  thereof  and  that 
the  plaintiff,  while  exercising  due  care  for  her  own  safety,  on 
August  25,  1945,  was  caused  to  fall  by  the  aforesaid  condition 
of  said  premises  while  she  was  walking  on  and  over  same  for 
which  she  asked  judgment.   The  jury  returned  a  verdict  in 
favor  of  plaintiff  for  the  sum  of  $7,500.00,  against  the  defend- 
ants O'Connell  and  Schaulat. 

After  the  introduction  of  the  plaintiff's  evidence  the 
defendants'  motions  for  directed  verdict  were  refused  and 
following  the  presentation  of  all  of  the  evidence  they  were 
renewed  and  the  court  reserved  ruling  on  them.   Following 
the  verdict  by  the  jury  in  favor  of  the  plaintiff,  the  defend- 
ants' motions  for  judgment  notwithstanding  the  verdict  were 
allowed,  after  due  consideration  by  the  court. 

The  evidence  shows  that  on  July  10th  and  11th,  1945,  the 
defendants  O'Connell  had  the  defendant  Schaulat  repair  plumbing 
leading  to  their  building  that  necessitated  breaking  the  public 
sidewalk  in  front  of  their  building  and  digging  a  hole  4  feet 
north  and  south  by  2|  feet  east  and  west,  3  feet  deep  and  lo- 
cated 1  foot  from  the  curb.   The  hole  was  filled,  with  the  finer 
particles  being  placed  on  top,  and  puddled  with  water.  When 


-  2  - 


;V 


the  work  was  completed  the  hole  was  level  with  the  sidewalk 
at  the  edges  and  an  inch  higher  in  the  center. 

Plaintiff,  a  married  woman,  57  years  old,  was  in  good  health 
and  on  the  25th  day  of  August,  1945,  accompanied  by  her  sister- 
in-law,  Mrs.  Stella  Hults,  walked 'east  on  Main  Street  in  Col- 
linsville,  Illinois,  on  the  sidewalk  in  front  of  the  C  &  F  Mar- 
ket.  There  were  boxes  of  fruit  and  vegetables  on  the  south 
side  of  the  sidewalk  and  also  next  to  the  curb,  which  oc- 
cupied about  one-half  of  the  12  foot  sidewalk.   The  plaintiff 
testified  that  she  was  walking  between  the  rows  of  boxes,  about 
3  feet  from  the  building  or  about  1  foot  from  the  boxes  of 
fruit  on  her  right  and  her  sister-in-law  was  on  her  left 
and  that  they  were  passing  other  pedestrians,  when  her  right 
foot  went  down  lower  than  the  sidewalk  and  she  fell.   The 
plaintiff  did  not  see  any  hole  or  depression  when  she  fell. 
Mrs.  Hults  helped  the  plaintiff  into  the  C  &  F  Market 
and  later  she  walked  to  the  doctor's  office  with  the  plain- 
tiff. Mrs.  Hults  did  not  observe  a  depression  in  the 
sidewalk  at  the  time  the  plaintiff  fell  but  locked  at  it 
later  and  testified  that  the  broken  area  in  the  sidewalk 
lacked  about  an  inch  of  being  level  with  the  sidewalk  and 
that  the  plaintiff  fell  inside  the  broken  space.   The  pl- 
aintiff's husband  testified  that  he  examined  the  sidewalk 
where  his  wife  fell  and  that  there  was  a  depression  about 
Is  inches  deep.   Charles  Italiano,  who  operated  the  C  &  F 
Market,  was  a  witness  for  the  plaintiff  and  he  testified 
the  broken  area  in  the  sidewalk  was  level  with  the  sidewalk. 
The  defendant  Schaulat  and  two  of  his  employees,  who  worked 
on  the  job,  testified  that  they  saw  the  place  frequently, 
from  the  day  it  was  broken  up  until  and  on  the  day  the  plain- 
tiff fell,  and  that  it  was  level  with  the  sidewalk  at  all  times 
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It  had  rained  the  day  previous  to  the  plaintiff's 
fall  and  also  that  day  but  the  evidence  failed  to  disclose 
that  the  broken  area  was  muddy  or  soft  at  the  time  the 
plaintiff  fell. 

The  principal  issue  in  controversy  is  whether,  or 
not,  the  broken  area  in  the  sidewalk  was  reasonably  safe 
as  a  matter  of  law.   If  the  facts  of  the  case  justify  a 
holding  in  favor  of  the  defendants  on  this  issue  the  action 
of  the  trial  court  in  entering  judgment  not  withstanding  the 
verdict  was  proper. 

Under  the  Civil  Practice  Act  a  motion  for  judgment 
notwithstanding  the  verdict  is  granted  when,  under  the  same 
facts,  the  court  would  have  directed  the  verdict.   It  is 
the  well  settled  rule  that  the  question  presented  on  motion 
for  a  directed  verdict  is  whether,  when  all  of  the  evidence 
is  considered  with  all  reasonable  inferences  from  it,  in 
its  aspect  most  favorable  to  the  party  against  whom  the 
motion  is  directed,  there  is  a  total  failure  to  prove  one 
or  more  of  the  necessary  elements  of  the  case.   (Williams 
v.  Consumers  Co.,  352  111.  51,  p.  5U.) 

Considering  the  evidence  before  the  trial  court  with 
this  rule  in  mind,  we  are  of  the  opinion  that  the  broken 
area  in  the  sidewalk  was  reasonable  safe  as  a  matter  of  law. 
The  plaintiff's  evidence,  considered  in  a  light  most  favor- 
able to  her,  indicates  that  there  was  a  depressed  area  in 
the  sidewalk  from  about  lj  inches  to  smaller.   One  of  the 
plaintiff's  witnesses,  diaries  Italiano,  testified  that  the 
broken  area  was  level  with  the  sidewalk.   The  defendant 
Schaulat  and  two  of  his  employees  testified  that  the  broken 
area  was  level  with  the  sidewalk  when  the  hole  was  refilled 
and  that  it  remained  level  up  until  the  time  of  the  plain- 
tiff's fall. 
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The  defendants  were  not  guarrantors  of  the  safety 
of  pedestrians  on  this  sidewalk  but  were  required  only  to 
exercise  ordinary  care  in  mailing  and  refilling  the  excav- 
ated area  in  the  sidewalk.   In  the  case  of  Powers  v.  City 
of  East  St.  Louis,  161  111.  A?P-  163,  where  there  was  a 
difference  in  elevation  in  the  surface  of  the  sidewalk  of 
from  2  to  3  inches,  the  court  in  holding  that  the  trial  court 
erred  in  refusing  to  direct  a  verdict  of  not  guilty  said, 
at  page  167,  "No  reasonable  mind,  it  seems  to  us,  could  fore- 
see that  an  injury  would  happen  to  a  traveller  thereon 
while  exercising  reasonable  care.   To  hold  that  this  side- 
walk as  constructed  was  not  reasonably  safe  within  the  mean- 
ing of  the  law  v/ould  be  virtually  to  hold  that  all  walks 
should  be  smooth  and  level.   This  would  require  of  cities 
perfection  in  the  construction  of  their  walks  and  would  make 
them  virtually  insurers  against  all  damages;  but  the  law 
of  this  state  does  not  require  such  exactions,  and  our 
courts  have  repeatedly  refused  to  hold  cities  and  villages 
liable  in  such  cases  as  this  one. 

When  a  city  or  village  has  exercised  reasonable  care 
and  prudence  to  construct  its  sidewalks  in  a  reasonably 
safe  condition  for  travelers  using  reasonable  care  for  their 
safety,  it  has  done  all  the  lav/  required  of  it  in  that  re- 
gard.  It  is  not  required  to  foresee  and  provide  against 
every  possible  danger  or  accident  that  may  occur." 

The  case  of  Bleiman  v.  City  of  Cuicago,  314  111. 
App.  471,  is  one  of  the  most  comprehensive  decisions  ren- 
dered on  this  subject.   Here  the  difference  in  elevation 
in  the  sidewalk  was  caused  by  a  5  inch  steel  plate.   The 
court  in  holding  that  there  was  not  actionable  negligence, 
cited  the  powers  case  and  reviewed  other  leading  cases.   In 
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its  decision  the  court  quoted  with  approval  the  following 
language  from  the  case  of  Beltz  v.  City  of  Yonkers ,  148 
N.  Y.  67,  in  which  there  was  a  depression  in  the  sidewalk 
of  about  2\   inches:   "With  the  greatest  vigilance  and  the 
utmost  foresight  there  will  still  be  accidents  for  which 
no  one,  in  any  legal  sense,  is  to  blame.   In  many  such 
cases,  however,  when  an  accident  does  happen  the  human  mind 
can  see  and  suggest  many  ways  by  which  it  could  have  been 
avoided.  ...  Of  course  a  city  cannot  be  required  to  keep 
streets  in  such  condition  as  to  insure  the  safety  of  trav- 
elers under  all  circumstances.  The  measure  of  its  duty  in 
this  respect  is  reasonable  care  and  it  is  liable  only  for 
neglect  to  perform  this  duty.   There  are  very  few,  if  any, 
streets  or  highways  that  are  or  can  be  kept  so  absolutely 
safe  and  perfect  as  to  preclude  the  possibility  of  accidents, 
and  whether  in  any  case  the  municipality  has  done  its  duty 
must  be  determined  by  the  situation  and  what  men  knew  about 
it  before  and  not  after  the  accident.  When  the  defect  is 
of  such  a  character  that  reasonable  and  prudent  men  may  rea- 
sonably differ  as  to  whether  an  accident  could  or  should  have 
been  reasonably  anticipated  from  its  existence  or  not,  then 
the  case  is  generally  one  for  the  jury;  but  when,  as 
in  this  case,  the  defect  is  so  slight  that  no  careful  or 
prudent  man  would  reasonably  anticipate  any  danger  from  its 
existence  but,  still,  an  accident  happens  which  could  have 
been  guarded  against  by  the  exercise  of  extraordinary  care 
and  foresight,  the  question  of  the  defendant's  responsibility 

is  one  of  law." 

The  foregoing  cases  and  cases  cited  in  them  enunciate 
the  rule  followed  by  the  courts  of  this  state.   The  plaintiff 
cites  no  decision  which  indicates  that  the  facts  of  this  case 
should  render  the  defendants  liable. 


-  6  - 


IHH 


In  the  case  at  bar  the  evidence  concerning  the  dif- 
ference in  elevation  between  the  refilled  area  and  the  ad- 
jacent sidewalk,  considered  with  all  reasonable  inferences 
from  it  in  favor  of  the  plaintiff,  established  a  depression 
which  was  so  slight  and  inconsequential  that  the  trial  court 
was  justified  in  holding  it  did  not  demonstrate  actionable 
negligence. 

It  also  appears  that  the  plaintiff  failed  to  prove 
that  her  fall  was  caused  by  the  broken  area  in  the  sidewalk. 
The  plaintiff's  own  testimony  indicated  that  she  fell  when 
walking  approximately  3  feet  from  the  building  and  thl:1-  w.uld 
have  been  at  a  point  approximately  4  feet  south  of  the 
broken  area  in  the  sidewalk.   The  only  testimony  which  dis- 
putes the  plaintiff's  testimony  is  the  statement  by  Mrs. 
Hults  to  the  effect  that  the  plaintiff  fell  inside  of  the 
broken  area.  However,  this  testimony  is  not  convincing 
for  the  reason  that  Mrs.  Hults  did  not  observe  any  depres- 
sion in  the  sidewalk  at  the  time  of  the  plaintiff's  fall  and 
first  noticed  it  after  the  plaintiff  had  been  taken  into  the 
C  &  F  Market. 

It  is  also  noted  that  there  was  no  evidence  introduced 
by  the  plaintiff  to  show  that  any  of  the  defendants  had 
either  actual,  or  constructive,  notice  of  a  difference  in 
elevation  in  the  sidewalk  prior  to  the  plaintiff's  fall. 
It  was  necessary  for  the  plaintiff  to  allege  and  prove  the 
defendants,  or  one  of  them,  knew  of  such  alleged  unsafe  con- 
dition or  that  it  existed  for  a  period  of  time  from  which  it 
might  be  inferred  that  the  defendants,  by  exercising  ordinary 
care,  would  have  learned  of  it.   (Davis  v.  Southside  E.  R.  R., 
292  111.  378,  p.  386;  Boender  v.  City  of  Harvey,  251  111. 
228,  p.  231.) 

For  reasons  assigned  above  the  judgment  of  the  trial 

court  is  affirmed. 

AFFIRMED. 

Bartley,  P.  J.  and  Culbertson,  J.  Concur. 
Publish  in  abstract  only.   -  7  - 
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LAWRENCEVILLE  TWP.  HIGH  SCHOOL  DISTRICT 
NO.  71,  Lawrence  County,  Illinois,  and 
T.  L.  ANDREWS,  S.  E.  JONES,  PEARLEY 
WELLS,  P.  J.  MacGREGOR,  AND  B.  0.  SUMNER, 
as  members  of  the  Board  of  Education  of 
Lawrenceville  Twp.  High  School  Dist. 
No.  71,  Lawrence  County,  Illinois, 

Petitioners-Appellants , 


-vs- 

ST.  FRANC ISVILLE  COMM.  HIGH  SCHOOL  DISTRICT 
NO.  102,  Lawrence  County,  111.,  R.  M.  IRE- 
LAND, Twp.  School  Treasurer  of  Twp.  2  North, 
Range  11  West  of  2nd  P.M.,  Lawrence  County, 
111.,  and  R.  F.  SNIDER,  P.  R.  WEADON,  ROY 
MARSH,  E.  J.  BURNS  and  JOHN  COLLISON,  «s 
members  of  the  Board  of  Education  of  St. 
Francisville  Comm.  High  School  District  No. 
102,  Lawrence  County,  Illinois, 

Defendants-Appellees. 


Appeal  from  the 
Circuit  Court  of 
Lawrence  County, 
Illinois. 


CULBERTSON,  J. 


This  is  an  appeal  from  the  judgment  of  the  Cir- 
cuit Court  of  Lawrence  County  denying  the  Writ  of  Mandamus 
requested  by  LAWRENCEVILLE  TOWNSHIP  HIGH  SCHOOL  DISTRICT 
NO.  71  as  against  ST.  FRANCISVILLE  COMMUNITY  HIGH  SCHOOL 
DISTRICT  NO.  102,  under  Illinois  Revised  Statute,.  Chapter  122j 

Section  15-6. 

The  Mandamus  suit  was  commenced  in  the  year  1938. 
In  the  original  petition  Plaintiff  was  designated  as  LAWRENCE- 
VILLE TOWNSHIP  HIGH  SCHOOL  DISTRICT  NO.  71,  Lawrence  County, 
Illinois,  and  defendant  was  designated  as  ST.  FRANCISVILLE 
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COMMUNITY  HIGH  SCHOOL  DISTRICT  NO.  102,  Lawrence  County, 
Illinois.   In  addition  the  Township  Treasurer  was  made  a 
party  defendant.   Neither  the  Board  of  Education  nor  the  members 
thereof  were  made  parties  to  the  original  petition. 

The  summons  issued  after  the  filing  of  the  petition 
was  directed  not  against  the  High  School  District,  but  as 
against  certain  individuals  as  members  of  the  Board  of  Educ- 
ation of  such  district.   An  Amended  Petition  was  filed  in 
the  same  year.   The  LAWRENCEVILLE  TOWNSHIP  HIGH  SCHOOL  DISTRICT 
NO.  71  was  not  included  as  a  party  plaintiff  in  this  petition, 
and  the  ST.  FRaNCISVILLE  COMMUNITY  HIGH  SCHOOL  DISTRICT 
NO.  102  was  not  included  as  a  party  defendant.   Certain  in- 
dividuals as  members  of  the  Board  of  education  under  the 
LAWRENCEVILLE  DISTRICT  were  designated  as  plaintiffs,  and 
certain  individuals  as  members  of  the  Board  of  education 
of  the  ST.  FRANCISVILLE  DISTRICT  were  designated  as  defend- 
ants.  The  Township  Treasurer  was  again  included  as  a  party 

defendant. 

Thereafter,  the  members  of  the  Board  of  Education 
and  Township  Treasurer  filed  their  answer  to  the  amended 
petition.   The  original  judgment  was  entered  in  the  matter 
of  the  suit  commenced  by  T.  L.  ANDREWS  and  others  as  members 
of  the  Bo^rd  of  Education  of  LAWRENCEVILLE  TOWNSHIP  HIGH 
SCHOOL  DISTRICT  NO.  71  as  against  R.  S.  SNIDER  und  others 
as  members  of  the  Board  of  Education  of  ST.  FRANCISVILLE 
COMMUNITY  HIGH  SCHOOL  DISTRICT  NO.  102,  and  as  against  the 
Township  bohool  Treasurer.  As  pointed  out  above,  the  St. 
Francisville  Community  HiBL  School  District  was  not  made  a 
party.   During  the  course  of  the  litigation,  however,  it  was 
agreed  by  the  parties  then  in  the  cause  that  a  juror  be  with- 
drawn and  that  a  judgment  be  entered  against  the  defendants 
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and  in  favor  of  the  plaintiffs  in  the  sura  of  $1,700.00. 
Tnc  judgment  which  was  actually  entered,  however,  provided 
as  follows:   "Thereupon,  it  is  considered  by  the  Court  that 
the  plaintiff,  said  LAWRENCEVILLE  TOWNSHIP  HIGH  SCHOOL  DIS- 
TRICT NO.  71,  ****  have  and  recover  of  and  from  the  defendant, 
ST.  FRANCISVILLE  COMMUNITY  HIGH  SCHOOL  DISTRICT  NO.  102,  **** 
the  sura  of  #1,700.00  and  cost  of  suit".   Trie  judgment  as 
entered  was  entered  in  favor  of  a  party  which  was  not  at 
the  time  a  plaintiff  in  the  suit,  and  as  against  a  party  not 
then  a  defendant  in  the  suit.   The  Board  of  Education  and 
School  District  are  separate  and  distinct  corporate  entities. 

It  is  principally  contended  by  the  Petitioners 
that  a  judgment  cannot  be  questioned  in  a  collateral  pro- 
ceeding where  the  Court  has  jurisdiction  of  the  parties  and 
the  subject  matter  of  the  suit,  where  its  judgment,  although 
irregular  in  form,  or  erroneous,  is  conclusive;  that  where 
the  only  party  in  interest  is  actually  served  with  process 
even  though  under  a  wrong  name,  it  will  be  concluded  by  the 
judgment  or  decree  rendered  the  same  as  if  it  were  correctly 
described,  and  that  if  defendants  were  sued  by  the  wrong 
name  they  should  have  taken  advantage  of  it  by  a  Plea  of 
Misnomer.   The  Court  below  denied  the  request  of  petitioners 
by  motion  to  amend  the  petition  by  adding  certain  undesignated 
new  parties  plaintiff  and  defendant,  and  entered  judgment 
denying  the  Writ  of  Mandamus,  which  sought  to  compel  the 
defendant,  Board  of  Education,  to  pay  the  judgment  or  levy 
a  tax  to  pay  the  same. 

Appellants'  contention  is  substantially  that  where 
a  party  is  sued  by  a  wrong  name  and  permits  a  judgment  to 
be  taken  against  him  by  such  name,  the  party  intended  to  be 
named  in  the  judgment  is  affected  thereby  as  though  he  were 
properly  named  therein,  and  that  he  must  take  advantage  of 
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such  misnomer  by  a  plea  in  the  nature  of  a  Plea  of  Abatement 
in  such  suit,  and  that  if  he  does  not  he  will  be  concluded 
to  the  same  extent  as  if  he  were  described  by  his  true  name. 

Illinois  Courts  have  determined  that  a  School 
District  and  Board  of  Education  are  separate  entities  (Mc- 
CURDY  vs.  BOARD  OF  EDUCATION,  359  111.  188),  and  a  suit  ag- 
ainst the  Board  of  Education  and  service  of  process  upon  it 
is  not  sufficient  to  bring  the  School  District  before  the 
Court.   Lack  of  jurisdiction  of  a  party  against  whom  the 
judgment  is  rendered,  renders  the  judgment  void  (WALKER 
vs.  COOK,  294  Hi.  294).   Plaintiff  in  a  mandamus  suit  must 
show  a  clear  and  indisputable  legal  right  to  the  Writ 
(PEOPLE  vs.  BLAIR,  292  111.  139;  QUERNHEIM  vs.  ASSEIMEIER , 

296  111.  494) • 

It  is  significant  that  in  this  cause  the  sole 

party  plaintiff  was  dropped  and  the  original  party  defendant 
was,  likewise,  dropped  from  the  case  when  the  amended  complaint 
was  filed,  and  entirely  different  parties,  both  plaintiff 
and  defendant,  were  substituted.   There  is  no  showing  of 
authority  for  the  issuance  of  summons  as  against  members  of 
the  Board  of  iwication.   The  suit  was  brought  after  the 
Practice  Act  was  amended  to  provide  that  suit  should  be  com- 
menced by  the  filing  of  a  complaint  rather  than  by  the  issuance 
of  summons.   The  original  complaint  did  net  include  the  in- 
dividuals as  parties  defendant.  While  it  is  true  that  a 
party  may  be  joined  as  plaintiff  or  defendant  and  that  new 
parties  may  be  added  and  parties  mis joined  may  be  dropped, 
it  is  necessary  in  order  to  add  a  party  to  either  side  of 
the  cause  that  there  be  a  plaintiff  and  defendant  already 
in  the  cause  with  whom  the  new  party  may  be  joined,  and  if 
the  sole  defendant  is  dismissed,  no  case  remains  in  the  Court 
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and  such  defendant  may  not  subsequently  be  again  added  as 
a  party  defendant  to  said  cause,  but  plaintiff  mast  begi_; 
a  new  action  as  to  him  (THOMPSON  vs.  OTIS,  285  111.  App.  523). 
It  is,  therefore,  clear  that  the  Court  below  pro- 
perly denied  the  Writ  of  Mandamus.   As  stated  by  our  Supreme 
Court,  the  omission  of  a  necessary  party  to  a  Petition  for 
Mandamus,  which  omission  appears  on  the  face  of  the  record, 
requires  the  reversal  by  the  Supreme  Court  of  its  own  motion 
of  a  judgment  awarding  the  Writ  even  though  no  plea  based 
on  such  omission  was  filed  and  no  objection  is  made  by  either 
party  calling  attention  to  the  omission  (POWELL  vs.  PEOPLE, 
214  111.  475).   In  the  same  case  the  Supreme  Court,  like- 
wise, pointed  out  that  where  a  person  is  shown  to  be  within 
the  jurisdiction  of  the  Court  and  is  shown  to  have  a  legal 
interest  which  will  be  collaterally  determined  by  the  judg- 
ment as  rendered  as  requested  by  the  petition,  the  Court  is 
without  jurisdiction  to  adjudicate  the  cause  until  such  per- 
son has  been  made  a  party.   It  is  thus  clear  that  the  judg- 
ment itself  was  void  and  the  parties  now  seeking  to  enforce 
the  same  as  members  of  the  Board  of  Education  are  separate 
and  distinct  from  the  parties  to  whom  the  supposed  judgment 
was  awarded  and  the  parties  against  whom  the  Writ  is  requested 
are  separate  and  distinct  from  the  parties  defendant  against 
whom  the  judgment  was  entered.   The  parties  against  whom  the 
judgment  was  entered  are  not  presently  involved  in  this  pro- 
ceeding inasmuch  as  they  are  not  included  in  the  amended 
petition. 

The  action  of  the  Circuit  Court  of  Lawrence  County 
in  denying  the  Writ  of  Mancamua  and  in  denying  the  petitioner's 
Motion  to  amend  by  adding  new  parties  plaintiff  and  defendant 
was  proper  under  the  law  and  should  be  affirmed. 

Judgment  affirmed 
Justices  Bartley  and  Smith  concur. 
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Bristow,   J, 

This  is  an  appeal  by   the  defendants-appellants,   Joseph  M. 
^ichler,   Corinne  iuiller,   and  Jennie  Eichler,    from  a   judgment  enter- 
ed against  them  in  the  Circuit  Court  of  Lee  County  in  the   sum  of 
?5400  and  costs.     A  similar   judgment  was  entered  against  the  City 
of  Dixon  in  the   same   action,    but  the  City  did  not  prosecute   an 
appeal  from  the    judgment  entered  against   them.      The   suit  was  insti- 
tuted by  plaintiff- appellee,   Albert  H.    rianneken,    against  the  pre- 
sent appellants,    the  City   of  Dixon  and  Phelchner  Spotts  who  was 
dismissed  from  the   cause   by  the  plaintiff  before   the   commencement 
of  trial. 

The  plaintiff's  complaint  charges  that  the  defendants 
were   the  owners  of  a  certain   building  situated  on  Galena  Avenue 
at   one  of  the  prominent  business  intersections  in   the  City  of  Dixon; 
that  they  employed  Phelchner  Spotts  tc  remove   ashes   from  the   base- 
ment of  their  premises,   and  do   so  by  passing  them  tirtiough  a  coal 
hole   which  opens  in  the  public   sidewalk,    and  then  into  a  truck  to 
be   hauled  away;    that   the   defendants  negligently,    through  their  agent 
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jpotts,  permitted  the  opening  in  the  sidewalk  to  remain  unguarded, 
and,  aa  a  consequence,  plaintiff  while  walking  upon  the  side\valk, 
fell  into  the  hole  and  received  serious  injuries. 

The  defendants-appellants  by  their  answer  aver  that  opotts 
was  an  independent  contractor,  and,  therefore,  the  doctrine  of  re- 
spondeat superior  does  not  apply.   They  also  claim  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  a  matter  of  law,  and,  thus, 
should  be  barred  from  any  recovery. 

The  accident  which  gave  rise  to  this  cause  occured  on 
July  10,  1945  while  Spotts  was  engaged  in  removing  ashes  from  the 
premises  in  question.   The  plaintiff  is  a  lawyer  who  has  lived  and 
practiced  his  profession  in  the  City  of  Dixon  for  more  than  forty 
years.   He  is  afflicted  with  what  is  commonly  known  as  "club  feet" 
and  uses  a  cane.   &arly  in  the  morning  on  the  above  date,  he  was 
walking  to  his  office  and  was  going  north  on  Galena  Avenue.   As  he 
was  nearing  the  hole  through  which  the  ashes  were  being  delivered, 
he  turned  to  speak  to  a  friend  of  several  years,  the  County  Clerk 
of  Lee  County,  Sterling  3chrock.  And  then,  while  looking  away,  he 
walked  into  the  hole,  fell  several  feet,  causing  the  fracture  of 
his  left  femur  near  the  hip  Joint.   i'he  accident  necessitated  long 
hospitalization,   'witnesses  #rtrm  the  defendant  indicated  that  the 
aperture  in  question  was  guarded  by  baskets,  one  on  the  south  and 
one  on  the  north  side  of  it.   Testimony  adduced  on  behalf  of  the 
plaintiff  was'to  the  contrary  effect. 

The  first  ground  for  reversal  insisted  upon  by  counsel 
for  appellant  lies  in  the  contention  that  the  plaintiff-appellee 
was  guilty  of  contributory  negligence  as  a  matter  of  law,  and,  hence, 
the  trial  court  erred  (1)  in  overruling  defendant's  motion  for  a 
directed  verdict,  (2)  in  denying  defendant's  motion  for  judgment 
notwithstanding  the  verdict,  (3)  in  entering  judgment  on  the  verdict, 
and  (4)  in  denying  defendant's  motion  for  a  new  trial. 

In  support  of  this  position  the  following  cases  are  cited: 
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C.K.&  3t.  P.P.  Ry.  Co.  v  Halse.v.  133  HI.  248;  111.  Cent.  liy.  Co. 
v  Farral,  86  111.  App.  436;  aauter  v  Hlnde,  183  111.  App.  413; 
Ho^refe  v  Johnson,  271  111.  App.  469. 

In  neither  the  C.a.  &  at."  P.P.  rty.  Co.  v  liaise  v.  supra, 
nor  the  111.  Cent.  Ry«  °o.  v  Farrell,  supra,  did  the  Court  find 
on  the  facts  that  the  evidence  was  sufficient  to  establish  contrib- 
utory negligence  as  a  matter  of  law.   This  is  so,  even  though  the 
injured  party  in  each  of  these  cases  was  proceeding  upon  a  place 
of  known  danger  and  could  therefore  be  charged  with  a  higher  degree 
of  alertness  in  the  exerci -e  of  ordinary  care  fcr  his  personal  safety 
than  the  plaintiff  in  the  instant  case,  who  was  at  the  time  of  his 
injury,  walking  along  a  public  sidewalk  wMich  he  had  a  right  to 
believe  to  be  in  a  reasonably  safe  condition. 

The  case  of  C.  U.  &  St.  P.  P.  Ky  vo.  v  lialsey ,  133  HI  248, 
involves  an  injury  occurring  to  plaintiff's  intestate  who  entered 
upon  a  railroad  crossing  and  wa3  struck  and  fatally  injured  by  a 
train  of  the  defendant  railroad  company.   The  precautions  taken  by 
an  ordinary  prudent  man  for  his  per3cnr,l  safety  would  of  course  be 
far  greater  in  proceeding  along  and  upon  railroad  tracks  where  he 
knew  or  had  reason  to  know  trains  travelled  at  frequent  intervals 
and  high  rates  of  speed,  than  would  be  the  case  if  this  same  indi- 
vidual, in  the  use  of  ordinary  care,  were  walking  along  a  public 
sidewalk  over  which  he  had  travelled  without  mishap  for  the  past 
thirty-eight  years. 

JaUter  v  Hlnde.  et  al.  183  111.  App.  413,  involves  an 
injury  received  b  a  plaintiff  in  attempting  to  enter  a  totally  dark 
building  with  which  she  was  totally  unfamiliar.   The  Court  there 
did  state  that  on  the  facts  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  and  that,  consequently,  the  trial 
court  had  erred  in  not  directing  a  verdict  for  the  defendant.   Vhere 
it  appeared  that  the  plaintiff,  after  two  unsuccessful  attempts  to 
discover  the  correct  entrance  and  without  being  able  to  see,  had 
rushed  into  a  totally  dark  place.   3he  did  not  stop  to  explore  what 
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lay  ahead  of  her,  and  did  not  do  any  of  those  things  which  a  rea- 
sonably prudent  person  would  do  before  proceeding  too  far  along  a 
dark  and  strange  passageway.   ^uca  a  case  is  clearly  distinguishable 
on  the  facts  from  the  one  now  before  this  Court.   In  the  ca3e  at 
bar,  the  evidence  adduced  on  behalf  of  the  plaintiff  indicated  that 
he  received  no  intimation  at  all  that  the  sidewlak  along  which  he 
was  proceeding  was  in  anything  ether  than  a  reasonably  safe  condition, 
until  he  actually  started  to  fall  into  the  open  coal  hole,  and  it 
was  too  late  for  him  to  avoid  the  injury  received. 

The  case  of  Bluiab  v  Setz  ,  366  111.  273,  presented  a  situ- 
ation wherein  a  pedestrian  walked  out  onto  the  paved  portion  of  a 
heavily  travelled  highway  to  reprieve  a  glove  and  was  struck  by  a 
motor  vehicle  driven  by  the  defendant.   The  Court  there  said:   "If 
the  automobile  was  £ar  enough  away  at  the  time  to  have  justified  a 
person  In  the  exercise  of  ordinary  care  to  have  acted  as  the  plain- 
tiff did,  it  would  not  necessarily  indicate  such  a  lack  of  care  on 
the  part  of  the  plaintiff  as  would  amount,  in  law,  to  negligence. 
The  question  of  contributory  negligence  is  one  which  is  preeminently 
a  fact  for  the  consideration  of  a  jury.   It  cannot  be  defined  in 
exact  terms  and  unless  it  can  be  said  that  the  action  of  a  person 
is  clearly  and  palpably  negligent,  it  is  not  within  toe  province 
of  the  court  to  substitute  its  judgment  for  that  of  a  jury  which  is 
provided  for  the  purpose  of  deciding  Lhis  as  well  as  other  questions 
in  the  case.  As  was  stated  in  Thomas  v  Buchanan.  357  111.  270: 
'The  question  of  due  care  on  the  part  of  plaintiff's  intestate  is 
always  a  question  of  fact  to  be  subnitted  to  a  jury  whenever  there 
is  any  evidence  in  the  record  which,  with  any  legitimate  inference 
that  may  reasonably  and  legally  be  drawn  therefrom,  tends  to  show 
the  exercise  of  due  care  on  the  part  of  the  deceased. 

vie   find  in  the  instant  case  sharp  conflict  in  the  testi- 
mony concerning  the  baskets  allegeuly  placed  by  3potts  as  a  warning 
to  pedestrians  of  the  open  grating,   dpotta  and  his  two  employees 
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stated  that  these  baskets  were  properly  in  place.   However,  the 
plaintiff's  testimony  was  that  he  did  not  strike  a  basket  or  any 
other  obstacle  prior  to  falling  in  the  hole,  and  this  testimony  is 
further  supported  by  plaintiff's  witnesses,  3hrock  and  *urmeister, 
who  each  testify  that  they  did  not  observe  baskets  guarding  the  hole. 
It  is  certainly  within  the  realm  of  conceivability  that  a  jury  might 
logically  give  more  credence  to  the  plaintiff's  testimony  supported 
by  two  disinterested  witnesses  than  they  would  place  in  that  of  Spotts 

and  his  two  employees. 

We  are  cf  the  opinion  that  whether  or  not  the  plain- 
tiff was  guilty  of  contributory  negligence  at  and  immediately  prior 
to  the  time  of  his  accident  was  clearly  a  question  of  fact  for  the 

jury  to  determine. 

The  evidence  shows,  and  it  is  admitted  by  both  plaintiff 
and  defendant,  that  Spotts,  the  Individual  who  was  employed  to  re- 
move the  ashes  from  the  basement  of  the  defendant's  building,  held 
the  position  of  an  independent  contractor.   This  raisss  the  question 
as  to  whether  or  not  the  doctrine  of  Respondeat  Superior  can  be  in- 
voked for  the  purpose  of  absolving  the  defendant  owner  of  the  build- 
ing from  any  liablility  for  acts  committed  by  Spotts.   The  record 
would  indicate  that  the  owners  of  the  building  and  opotts,  mutually 
understood  the  procedure  to  be  followed  in  removing  the  ashes.  On 
the  day  of  the  accident,  approximately  two  hours  before  the  plain- 
tiff recaived  his  injury,  the  defendant  Eichler  had  observed  the 
manner  in  which  Spotts  was  removing  the  ashes  from  the  opening  in 
the  sidewalk,  and  he^ichler,  had  made  no  comment  or  protest  concern- 
ing the  manner  in  which  the  operation  was  being  performed.   The  evi- 
dence further  shows  that  they  had  b.en  removed  in  precisely  the  same 
manner  for  many  years  previous. 
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Appellant  argues  that  even  though  they  might  have  known 
of  the  manner  in  which  3potts  intended  to  accomplish  his  work,  still 
there  can  be  no  liability  on  their  part  due  to  the  fact  that  the 
removal  of  ashes  is  not  an  inherently  dangerous  task  and  does  not 
fall  within  ths  exception  to  the  general  principle  announced  in  the 
case  of  ggag&£  v  O'Brien.  356  111.  486  involving  the  use  of  heavy 
wrecking  machinery  in  a  crowded  residential  area  or  the  case  of 
the  City  of  Chicago  v  burdock.  212  111.  9,    involving  the  use  of  dyna- 
ttfLte  in  consruction  of  a  tunnel  under  an  urban  community.   The  ques- 
tion as  to  what  type  of  work  will  be  declared  inherently  dangeraus 
in  order  to  render  an  owner  liable  in  spite  of  the  employment  by  him 
of  an  independent  contractor,  has  received  wide  attention  by  the 
courts.   It  would  necessarily  require  a  long  and  detailed  discussion 
in  order  to  treat  fully  the  many  decisions  bearing  upon  this  subject. 

We  are  of  the  view  that  the  holding  in  the  ease  of  Andre  nick 
v  Danlszewskl,  263  111.  App.  5^3,  announces  the  rule  which  is  appli- 
cable to  the  instant  case.   There  the  court  was  considering  a  suit 
against  an  abutting  property  owner  for  injuries  cu^ed  by  being  hit 
with  a  chi3el  being  used  on  seme  scaffolding  which  was  on  the  street. 
It  wa3  alleged  that  the  work  was  inherently  dangerous  and  in  passing 
on  this  phase  of  the  case  the  court  said:   "when  a  person  employs 
a  contractor  to  do  work  in  a  place  where  the  public  are  in  a  habit 
of  passing,  which  work  will,  unless  precautions  are  taken,  cause 
danger  to  the  public  an  obligation  is  thrown  upon  the  person  who  or- 
ders the  work  to  be  done  to  see  that  the  necessary  precautions  are 
taken,  and  if  necessary  precautions  are  not  taken  he  cannot  escape 
liability  by  seeking  to  throw  olame  on  the  contractor." 

Ordinar^lly  the  owner  of  a  building  can  be  assumed  to  be 
a  financially  responsibile  person,  while  the  same  is  not  so  generally 
true  of  independent  contractors,  and  public  policy  would  be  strongly 
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in  favor  of  not  allowing  such  an  owner  to  evade  all  liability  for 
injuries  to  pez-sons  passing  along  the  public  sidewalk  by  simply 
delegating  his  responsibility  to  an  independent  contractor. 

Counsel  for  appellants  object  to  Instruction  No.  7  given 
on  behalf  of  the  plaintiff  and  contend  that  this  instruction  is  so 
prejudicial  as  to  warrant  a  reversal.   The  instruction  ccmplaingd 
of  is  as  follows:   "The  court  instructs  the  jury  that  a  pedestrian 
upon  a  sidewalk  iaay  assume  that  the  same  is  in  a  reasonably  safe 
condition  for  traveling.   Ke  is  not  absolutely  bound  to  keep  his 
eyes  constantly  fixed  on  the  sidewalk  in  search  of  pssible  holes  or 
other  obstructions  or  defects  therein.   And  while  it  is  the  law  that 
a  person  passing  along  a  sidewalk  in  a  city  is  required  to  use  ordin- 
ary and  reasonable  care  to  avoid  danger,  what  is  such  care  depends 
upon  the  circumstances  of  each  particular  case,  and  that  is  a  ques- 
tion for  the  jury  to  decide  in  this  case.   You  are  further  instruct- 
ed that  if  you  believe  from  the  evidence  that  the  plaintiff,  Albert 
H.  Hanneken,  in  this  case,  turned  while  Walking  along  the  street  to 
speak  to  someone,  that  in  itself  is  not  necessarily  contributory 
negligence,  or  want  of  ordinary  and  reasonable  diligence  or  care 
for  his  own  safety." 

The  cases  are  numerous  and  uniformly  hold  that  the  question 
of  what  a  reasonable  and  prudent  man  would  do  for  his  own  safety 
under  a  particular  set  of  circumstances  must  be  left  to  the  jury  as 
one  of  fact, and  that  it  is  prejudicial  error  to  instruct  the  jury 
that  a  certain  set  of  facts  constitute  or  do  not  constitute  negli- 
gence if  negligence  has  not  been  shown  as  a  matter  of  law.   Conklln 
Construction  Co.  v  Walsh,  131  111-  App.  609;  Chicago  &  A.R.Co.  v 
Anderson,  166  111.  572;  West  Chicago  St.  R.  Co.  v  Luka,  72  111.  App. 
60;  Chicago,  B.  &  j.    Co.  v  Dougherty,  12  111.  App.  181:  Pennsylvania 
Company  v  McCaffrey,  173  111.  169 »  West  Chicago  Street  fty.  Co.  v 
Callow,  102  111.  App.  323;  North  Chicago  .Street  tty.  Co.  v  Williams, 

140  111.  275. 
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In  the  ca.se  of  Llndberg  v  Chicago  City  Railroad  Co.,  83 
111.  App.  433,  the  court  had  before  it  a  very  similar  instruction 
to  the  one  herein  question,  to  wit:   "2.   The  court  instructs  the 
jury  that  even  if  you  believe  frcm  the  evidence  that  the  plaintiff 
attempted  to  board  the  car  in  question  while  the  car  was  in  motion, 
that  fact,  if  it  be  a  fact,  does  not  necessarily  charge  the  plaintiff 
with  contributory  negligence  as  a  matter  of  law.   The  question  is 
still  for  the  jury,  whether,  in  view  of  that  fact  and  of  all  the  other 
facts  and  circumstances  of  the  case,  the  plaintiff  was  or  was  not 
exercising  ordinary  care,  under  the  circumstances  for  his  own  safety. 
The  court  there  said,  "It  presents  a  correct  statement  of  the  law 
but  is  argumentative.   It  undertakes  to  tell  the  jury  what  is  not 
'necessarily  '  and  '  as  a  matter  oi  law'  negligence.   It  is  calculated 
to  impress  the  jury  with  an  argument  that  the  very   fact  most  relied 
upon  bj  the  defendant  as  constituting  contributory  negligence  need 
not  be  so  considered  by  them.   It  is  undoubtedly  a  correct  proposi- 
tion that  the  jury  $ight  have  determined  that  this  fact  did  not  con- 
stitute contributory  negligence,  but  they  should  have  been  left  to 
reach  such  a  conclusion,  if  at  all,  by  their  own  determination  of 
what  did,  under  the  circumstances,  constitute  ordinary  care.   The 
Majority  of  the  court  are  of  the  opinion  that  the  giving  of  the  se- 
cond of  the  foregoing  instructions  in  a  case  where  the  evidence  is 
so  conflicting  requires  a  reversal  of  judgment. " 

One  of  the  principal  defenses  relied  upon  by  the  defendant 
in  this  case  wasthat  plaintiff  while  looking  away  walked  into  the 
hole,  and  that  by  so  doing  was  guilty  of  such  lack  of  care  for  his 
own  safety  that  It  was  violative  of  his  right  to  recovery.   This  was 
a  critical  and  important  issue  and  upon  this  subject  it  was  impera- 
tive that  instruction  be  accurate  and  free  of  prejudicial  implication. 
Adwall  v  Chicago  R.  I.  &  P.  Ry.  cQ. ,  208  111.  App.  489 5  Chicago  «  A.R. 
Co.  v  Oore,  92  111.  App.  418;  Tri-^ity  Rv.  Co.  v  ivilleen.  92  111.  App.  57; 
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Illinois  Iron  &  Metal  Co.  v  ft'eber.  89  111.  App.  368;  Toledo.  P.  & 

a.   f-y.  Co.  v  Parker.  73  111.  526;  Pittsburgh  0.  C.  &  St.  L.  R.y . 

Co.  v  Banfill.  216  111.  553. 

We  do  not  concur  with  the  plaintiff's  argument  that  the 

defect  of  instruction  No.  7  was  cured  by  defendant's  instructions 

Nos.  25  and  26.   They  are  not  open  to  objection.  We  are  of  the  opinion 
that  the  giving  of  Instruction  No.  7  was  reversible  error  and  entitle 

the  defendant  to  a  new  trial. 

REVERSED   AND   i.  >J£D, 
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Iheat,  P.  J. 


Plaintiff -Appellee,  Paul  DeLattre,  obtained 
a  Jury  verdict,  on  which  Judgment  «M  entered,  in  the 
sum  of  ^450.00,  against  defendant-appellant,  Hayes 
Freight  Lines,  Inc.,  for  toipi  ^odng  out  of  the 
brewing  of  a  printing  press.   The  case  was  tried 
before  the  Hon.  Lawrence  B.  Stone,  whose  death  occurred 
before  a  ruling  on  a  motion  for  Judgment  notwithstanding 
the  verdict  and  a  potior,  ft*  9*1  trial.   The  Hon.  Clem 
Smith  denied  both  of  such  motions,  from  which  this  appeal 

follows. 

The  complaint  charges  that  plaintiff  purchased 

a  printing  press  September  27.  1945,  from  P.  J.  Valter; 

that  plaintiff  engaged  the  services  of  the  defendant 

Hayes  Freight  Lines,  Inc.,  to  move  such  press  from  HUM 

City,  Illinois,  to  Springfield,  Illinois;  that  said  defendant, 
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by  some  arrangement  unknown  to  plaintiff,  engaged  the  services 
of  defendant,  C.  R«  iMfeSa  Construction  Co.,  to  assist  in  the 
loading  of  such  press  on  the  truck  of  the  defendant  freight 
line;  that  defendants,  while  attempting  to  load  auoh  press 
upon  the  truck  of  the  defendant  Hayes  freight  Unes,  Inc., 
dropped  such  press,  breaking  and  damaging  it  beyond  repair. 
As  damages,  plaintiff  charged  that  the  ?r-s-  was  damaged 
beyond  repair  and  that  he  had  lost  money  totntct  ci*  mt 
having  such  press.  Subsequently,  on  plaintiff « I  motion, 
the  defendant;  G.  H.  L&rkln  dons truction  Co.  «M  dismissed 

from  the  case. 

Among  the  assignments  of  error-,    it  is   -barged 
that   the  damages  assessed  by  the   Jury  lit  ttis   SStS  of    ^50.00 
were  not  proved  by  a  preponderance  of  the  evidence,  and  that 
such  verdict  wag  contrary  to  the  manifest  weight  of  the  evi- 
dence . 

The  entire  evidence  relating  to  damages  is  substan- 
tially as  follows?      Plaintiff  testified  that  he  oaid    '175. 00 
for  the  press;   that  he  «?  not  present  when  the  p*»«s  9M 
dropped  and  broken,'   that  in  his  opinion  the  pwM  ecald  not 
have  been  repaired  and  put  in  operation  again;   that  the  rollers 
could  not  be  welded  but  would  have  to  be  replaced;   that  In  the 
use  of   such  press  he  coulf?  htm  W*  W%  «  thousand  impressions 
per  hour  which  could  be  sold  for  *S.OO;   that  hs  should  wake  a 
net  profit  of     IS. 00  ?©r  day  frwa  such  operation.      On  cross 
examination,  he  stated  he  nmer  saw  the  press  after  it  ^as 
broken;    that  of  his   9m  k*e«l«6$i  he  did  not  knosr  v?hat  i    I 
broken;    that  he  never  attempted  to  have  the  ores-  repaired 
and  did  not  make  further  attempts  to  feat*  it  &**&  to  Spring- 
field. 
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FroB  this  testimony  it  doss  not  appear  to  what 
extent  the  press  had  been  ft*  ,   Aether  uie  damages   coi 

have  been  repaired,    and,   if   so,   at  what   expense.     Plaintiff 
never  M  the  prees  after  it  was  dropped,   ana  no  other  witness 
testified  on  the  subject  except  defendant's  truck  driver, ,  Earl 
Plokard,   a  witness  for  defendant.     He  staged  that  upon  reaching 
Norris  City,  he  parked  his  truck  en  the  north  side  of  the  street  J 
that  on  the   south  side,  *  winch  truck,  was  loading  a  press,  and 
as  he  al&fett*  across  the  street,   the  press  fell  to  the  sidewalk, 
as  to  debase  to  the  press,  he  said,   «*  leg  or  something  fereis* 
off  the  printing  press  *  »  *   Mmrifelag  there  was  broken,    1  don't 
know  Pettier  11  was  the  leg  or  not.    *  *  *«     4.     "And  it  was  ~ 
voit  could  see  enough  broken  parts  you  knew  *her«  *&s  no  ne«fl 
for  you   to  haul  it,    was  there?"     A.      "Yes,    sir.-*     This  is  not 
descriptive  as  to  damages,   it  being  obvious  that  a  driver  for 
a  comson  oarrier  would  not  haul  a  press  c&*h  unhn,  es, 

which,   ftj  he  contended,   he  had  no  part  in  causing. 

As  to  damages  x'or  Iobp  off  use  of  t-v.  Si   plaintiff 

did  not  testify  that  he  had  printing  jobs  to  do  requiring  the 
use  of  the  press,   or  that  he  suffered  financial  loss  by  reason 
of  not  having  it,   but  merely  that    "You  should  sake  about    If-,  m 

a  day. ri 

This  court  is  of  the  opinion  that  regardless  of  any 
alleged  liability  of  defendant,  She  evidence  as  to  damages  was 
so  insufficient  as  to  have  »ad»  11  impossible  for  a  jury  to 
have  made  an  estimate  thereof.   The  verdict  is  clearly  contrary 
to  the  nanifest  weight  of  the  evidence  as  to  damages. 
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For  the  .reason  that  a  aeis  trial  is  directed,    it 
will  be  'iA.nneeese3.ry  for  the  court  to  consider  the  other 
aasi^n^-mte  of  error,   except  ae  to  the  ruling  on  the  motion 
for  jud^Kmt  no tritb standi n£  tfcs  wWUL«t<      The  trial  court 
did  not  err  in  denying  such  action.      This  motion  must  be 
governed  by  the  s&as  rules  as  are  applicable  in  passing 
upon  a  motion  for  &  directed  verdict,   that  is,   if  the  plain- 
tiff *$  evidence,    with  all  reasonable  presumptions  and  Inferences 
to  be  drawn  therefrcsa,   viewed  in  the  light  most  favorable  to 
the  plaintiff,   tends  to  establish  his  case,   the  motion  should 
be  denied.     Th>?  trial  court  did  err,  however,   in  denying  the 
motion  for  Kg*  trial,   for  the  reasons  aforesaid. 

m  Judgment  of  the  trial  court  is  reversed  and  the 
cans-*  renanded  for  a  new  trial. 


Heversed  and  remanded. 
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APELLATE  COURT 
THIRD      DISTRICT 

October  Tera,  A.D.   19^7 


General   :,o.    $$k4> 


msa  /- 1  ■'--  ■  thy  , 


Appellant , 


-vs- 


IVA  3SH3LEY  and  CLARENCE 
ABEEEATEY , 

ellees. 


L  rf 


Agenda  Mo.  3 


eal  from  the 
Circuit  Court  of 
Coles  County. 


DADY,  J. 


This  Is  an  appeal  by  K&ry  Abernathy  from  two  orders  of  the 
Circuit  Court  of  Coles  County. 

The  trrnecript  of  «ba  record  on  appeal,  filed  in  this  court, 


*****< 


go  far  as  we  consider  material,  shows  the  following: 

1.  (a)  On  December  13,  1944,  there  was  filed  in  the  County 

Court  by  Iva  Bensley  and  Clarence  Abernathy,  in  the  matter  of  the 

e^tste  of  Lydia  Belle  Abernathy,   deceased,   a  verified  petition 

that 
which  stated  in  substance:  that   they  were  heirs  of  decedent;/ a 

report  of  appraisement   filed  in  said  estate,   purporting  to  appraise 

certain  personal  property  inventoried,   and  purporting  to  fix  a 

child's  award  of  $1,000  to  Mary  Abernathy,   did  not   fairly  value 

the  property  therein  described  and  appraised;   that  the  child's 

award  was   excessive;    that  Mary  Abernathy  and  Fred  Abernathy  had 

in  their  possession  or  had  disposed  of  certain  described  personal 

property,   belonging  to   said  estate,   and  had  failed  and  refused 

to  deliver  or  account  for  the   same,   and  that   the  inventory  filed 

in  said  estate  did  not  contain  a  full  and  complete  inventory  of 

all  of   the  assets  of  the   estate.      The  petition  prayed  that  the 

appraisement  bill  and  child's   award  be   set   aside  and  vacated,   that 

new  appraisers  be  appointed  to  appraise  the  personal  property  and 

fix  and  allow  the  child's  awrfi,    and  that   the  administrator  and 

Mary  Abernathy  and  Fred  Abernathy  be  required  to  appear  before 

the  court  for  examination  for  the  purpose  of  discovering  assets. 

(b)  On  April  4,  1945,  the  County  Court  entered  an  order  finding 

and  stating  that  "certain  items  of  personal  property,  bank  account 
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and  automobile  were  partnership  property,  one-half  belonging  tc 
estate  and  one-half  belonging  to  Mary  Abernathy,  and  Mary  Abernathy, 
surviving  partner,  ordered  to  file  a  partnership  inventory  within 
twenty  days.   The  question  of  child  award  held  in  abeyance  as  is 
also  the  question  of  reappraisal  until  after  the  partnership 
inventory  is  filed." 

(c)  Mary  Abernathy  duly  perfected  her  appeal  to  the  Circuit 
Court  from  such  order  of  the  County  Court. 

(d)  On  October  2,  1945,  Iva  Bensley  and  Clarence  Abernathy 
moved  the  Circuit  Court  to  dismiss  such  appeal  on  the  ground  that 
the  appeal  had  not  been  taken  from  a  final  order,  and  no  final 
order  had  been  entered  by  the  County  Court,  but  merely  an  order 
finding  that  a  partnership  existed  in  certain  personal  property, 
and  directing  Mary  Abernathy,  as  surviving  partner,  to  file  an 
inventory  within  twenty  days. 

(e)  On  October  8,  1945,  the  Circuit  Court  entered  an  order 
allowing  the  motion  to  dismiss  the  appeal  "on  the  ground  that  such 
appeal  was  prematurely  presented  and  without  prejudice  to  appellant. 
The  order  stated  that  "the  court  grants  appellant  the  right  to 
perfect  appeal  when  original  petition  has  been  fully  heard  and 
determined  in  the  Probate  Court." 

2.  (a)  On  November  10,  1945,  Iva  Bensley  and  Clarence  Abernathy 
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moved  the  County  Court  that  an  order  be  entered  directing  Mary 
Abernathy  to  appear  and  show  cause  why  she  should  not  be  deemed 
in  contempt  for  failure  to  file  an  inventory  pursuant  to  the 
order  so  entered  on  April  4,  1945. 

(b)  On  November  15 ,  1945,  Mary  Abernathy  moved  the  County  Court 
to  stay  further  proceedings  "until  a  hearing  can  be  had  on  all 
other  issues  involved  in  the  petition  filed  herein." 

(c)  On  November  23,  1945,  the  County  Court  entered  an  order 
whereby  Mary  Abernathy  was  ordered  to  make  a  partnership  inventory 
within  ten  day3,  and  ordered  that  if  such  inventory  was  not  so 
made  a  citation  was  to  issue  returnable  instanter.   On  November 
23,  1945,  Mary  Abernathy  perfeoted  her  appeal  to  the  Circuit  Court 
from  such  order  of  the  County  Court. 

(d)  On  January  18,  1946,  Mary  Abernathy  moved  the  Circuit  Court 
to  vaeate  the  order  of  October  8,  1945,  allowing  a  motion  to  dismiss 
"the  appeal  filed  herein  for  the  reason  that  petitioners  (Clarence 
Abernathy  and  Iva  Bensley)  have  failed  and  refused  to  proceed  to 
try  the  Issues  raised  in  the  original  petition  filed  in  the  Probate 
Court,  and  that  instead  of  proceeding  to  a  hearing  on  all  other 
issues  stated  in  said  original  petition  said  petitioners  have 
filed  a  petition  for  a  citation  and  obtained  an  order  directing 
Mary  Abernathy  to  file  a  partnership  inventory"  *  *  •  "which  said 
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order  deprives  this  defendant  of  her  rights  to  any  defense  she 

may  have  in  all  the  other  issues  raised  in  the  said  original  petition. " 

(e)  On  July  3,  1946,  Iva  Bensley  and  Clarence  Abernathy  moved 
the  Cirouit  Court  that  suoh  last  appeal  be  dismissed  for  the  reason 
that  said  appeal  was  prematurely  taken  from  an  interlocutory  order 
and  not  a  final  order,  and  "the  questions  raised  upon  this  appeal 
are  res  ad Judicata,  having  heretofore  been  determined  by  the  order 
of  the  court  heretofore  entered  in  an  appeal  from  the  County  Court" 
to  the  Circuit  Court. 

(f)  On  November  19,  1946,  the  Circuit  Court  entered  an  order 
denying  the  motion  of  Mary  Abernathy  to  vacate  the  order  of  the 
Circuit  Court  entered  on  October  3,  1945,  and  on  the  same  day  the 
Circuit  Court  entered  an  order  dismissing  the  last  appeal  filed 
by  Mary  Abernathy. 

In  this  appeal  Mary  Abernathy  is  attempting  to  have  reversed 
the  two  orders,  so  entered  on  November  19,  1946. 

It  is  our  opinion  that  the  Circuit  Court  did  not  err  in  entering 
the  order  of  November  19,  1946,  denying  the  motion  to  vacate  the 
order  of  October  8,  1945.   No  appeal  was  taken  from  such  order, 
and  no  motion  to  vacate  such  order  was  made  within  the  thirty  days 
allowed  by  Section  50  (?)  of  the  Practioe  Act. 

As  to  the  order  of  November  19,  1946,  dismissing  the  last  appeal 
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to  the  Circuit  Court,  -  we  are  not  Ignoring  the  fact  that  counsel 
for  appellees  have  admittedly  taken  Inconsistent  positions. 
On  the  first  appeal  they  contended  that  the  appeal  was  not  taken  from 
any  final  order  of  the  County  Court,  and  in  so  doing  induced  the 
Circuit  Court  to  dismiss  the  appeal  "on  the  ground  that  such  appeal 
was  prematurely  presented  and  without  prejudice  to  the  appellant." 
Thereafter  the  same  counsel,  in  moving  the  Circuit  Court  to  dismiss 
the  last  appeal,  contended  that  the  questions  raised  on  such  last 
appeal  (Including  the  question  of  a  partnership) were  res  judicata 
because  determined  by  the  County  Court  order  of  April  4,  1945.   In 
their  brief  they  now  state  *"£hat  a  partnership  had  already  been 
determined,  and  that  the  determination  became  final  upon  appellant 
permitting  the  order  (of  October  8,  1945)  to  stand  for  over  one 
year  without  taking  an  appeal."   Such  conduct  cannot  be  approved 
and  may  act  as  an  estoppel  against  the  appellees  when  hereafter 
properly  presented.  (See  Kellner  v.  Schmidt .  328  111.  426,  430.) 
However,  as  the  case  is  now  presented  it  is  our  opinion  that  the 
last  appeal  to  the  Circuit  Court  was  not  from  such  an  order  of  the 
County  Court  as  was  final  and  appealable.   The  order  of  the  County 
Court  of  November  23rd  appealed  from  was  "simply  an  order  directing 
an  initiatory  step,  necessary  to  bring  before  the  County  Court  a 
cause  for  disposition  in  that  court,  should  be  taken.8 
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(See  acColllster  v.  Greene  County  Bank,  171  111.  608;  La^  v.  Thorp, 

103  111.  App.  215.  ) 

The  judgments  of  the  Circuit  Court  consi sting  of  the  two  orders 
of  November  19,  1946,  are  therefore  affirmed. 

Affirmed. 
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IN  THE  APPELLATE  COURT 

OF  Illinois 

THlEP    DIoTiiJCT 
OCTOBER   fan,    A.D.    1947. 


IM*    I«    J0IM3C-:, 

Plaintiff-Appellee, 


-vs- 


i  .PGE  T.   LUKKMAN,   3r., 

Defendant -Appe  Hun t , 


:    APICAL  FROM  Trio   CIRCUIT 

» 

:  OF  ■        ■     I  .PITY. 

: 


JIATES,    J,: 


This  is  an  appeal    from  a  judr stent  of  the  Circuit 
Court  of  Fenard  County.     Defendant-Appellant  failed  to   file 
notice  of  appeal  in  apt  %ism   but   thereafter  filed  a  petition 
for  leave  to  appeal.      "<e  nave  granted   the  prayer  of  that 
petition. 

Plaintiff,   Ed.  H.   Joanson,   employed  as  a  hired  m&n 
by  defendant  (George  T.   Lu&eaan  on  the  latter' s  farm  injured  his 
hand  while  attempting   to  reaave  an  ear  of  corn  froiu  a  corn 
picker  owned  by  defendant  una  operated  by  plaintiff.     Plaintiff 
filed  suit  against  the  defendant   in  the  circuit   court  of 
"Menard  County.     At  the   trial  plaintiff  filed  an  affidavit 
stating  that   the  defendant  sas  insured   by  the  Illinois 


''0,' 


■ 


. 


2. 

Agricultural  Mutual  Insurance  Company;    that  this  company 
was  actually  defending   the   suit;    that   the  company  aid  an 
extensive  business  in  Ke.nt.rd  County,   tesd  numerous  policy- 
holders,   agents  and  employees  In  the  county,  and  that 
plaintiff  sight  be  seriously  prejudiced  if   his  counsel 
were  not  permitted  to  inquire  as  to  the  financial   interests 
of   prospective  jurors  in  this  company  on  their  voir  dire. 
At  a  discussion  in  chambers  between  the  Court  and  Counsel 
for  both  parties,  defendant  asked  an  opportunity   to 
present  counter-affidavits  but   his  request  was   denied 

the  panel  01"   Jurors  was  interrogated  by  the  court  as 
to    tli air   interest  in   the  Insurance  company*     At  the  close 
of  the   trial  the  case  was  submitted   to   the   jury  who  rendered 
a  verdict  Tor  ,15,628.00. 

Defendant   contends   on   this  appeal   that    the  court 
erred  in  refusing  to  permit  aiffi  to   rile  counter-affidavits. 
've  believe  that   error  was  coaaltted.      It  cannot  be  disputed 
that  plaintiff  is  entitled  to  question   jurors  on  their 
voir  dire  as  to  their    interest  in  a   defending  insurance 
ooiapany,   if  the  purpose  of  the  questioning  is  shown  to  be 
an  attempt  In  good    faith   to  ascertain  such  interest  and  not 
a   mm   attempt   to   inject   the  issue  of  insurance   into   the 
esse.     Snlthers  v.  Henrlques,    3»H  ill.    gttf   15  V*B.    (2d)    499. 
If  plaintiff  wished  to  determine    tills   Issue  in  good  faith 
however,   we  do  not   see  why  he  should  object   to  counter- 
affidavits  especially  since  this  practice  has  heen  approved 
by  the  Supre&e  Court.     KftVftHftti  J:   ▼«    /arret     379  111*   273; 
40  P.S.    (2d)    500.     Plaintiff  relies  on  Koore  v.  &dmm&S 
38ih  !!!•    535;    52  8»1«    (2d)    216,    but  that  case  nerely  held 


: 


i 


. 


. 


3. 

that    the  counter-affidavits  Tiled   therein  were  insufficient 
and   that   therefore   the  plaintiff  was  entitled  to  proceed   to 
question  prospective  members  of   the  jury  concerning   their 
interest  in   the  defending  insurance  company.  Cross   error  denied 

The   judgment  of  the  Circuit  Court  of  Menard  County 
is  reversed  and  the  cause  Is  reiaanded  to  that  court  for  a 
new  trial . 

SBTOSSSD  AND  BUMB8D* 
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General  I  leaker  9547. 
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■oNVrtB,   a  Sole   Trader 
L8i!2§8g    unCer    the 

i  &d*  ■  /-.  ,-.     ■■  the  ii&bpbs 

Q  fT, 

la  $&  tiff*  Appellant, 


JOnSPS  i  -     '         ;     -H,   el  Ri»» 

Lei:  en  dents-Appellees . 


Of  •:.:.     8  '.  -T. 
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mtBSi  J.: 

On  January   14,    1929  'Villi-.;  'ine:=s 

&S  tLt;   r.'urdin  Pnv-   Oonpany  obtained  a    juaijtaent    la    V  i    C  >*tS*y 
Court  of   Calhoun  Coanty   against    •.    ;:.      -alcr,    in  the  sana  of 
#702.74.     SJ«  execution  was  ever  Issued  on  Ifeis  3ent.     On 

;■  1}}   192..         -ler  acquired  by  devise,   8   life  estate 
in  certain  P<Wl    estate  &;:.d  "title  in  foe  siaple   to   another 
tract.     On  Dacoi-fter  2},   1936  one  ?/.   a*   Richardson  obtained 
a  judr?ient  la  the  circuit  Coui't  of  Calhoun  County  against 
Snuier  for  $1,573. 05.     Execution  was  Issued,    i  levy  a&de 
and   the  Squier  real  estate  was  sold  at  a  -Sheriff's   stile  on 
June  25,   1938.     k  certificate  of  purchase  was  issued  to 
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■•{iehurdoon.      Squier  old  not  redeem  froa  the   sale.      Qja 
I  .  teaber   20,   1939,    just  ;.rior  to   the   expiration  of    I 
fifteen  a»»tfc  perioo  of  redemption    .•  ..:t-r,    together  vitt 
one  ii  Ui«  Fluent,    executed  s   quit  elaljs  deed  or  tn-;  .real 
estate  to   ST,   I  .     Ipyiagaata*     Safctt*  Fluent  wse  8fKltr+a 
housekeeper,  sa&aaged  hie  far®  sasS  ted  on  Interest  in  the 
ero.-;<  Wlliei      ere  conveyed   to  3prin^aan  in   the  deed,      liuttle 
Fluent  was  also    the  swaer  of  a   Judgment  against   scaler  for 

-,345.89,   «hieh  on  September  20  was  also   asslgaei  to 
:;v'":     •'-''■•       :   r:  '■'■  gaaag    as  a  part  of   the   sas©  transaction, 
1   *   ee   to  convey    Hie    '^uier  lands  to  Settle  Fluent.     ha 
redeemed    the  real   estate  and  on  July  22,    1942  conveyed   the 
property    to  Oraee  oilier,   another  of  S§8l»r*8    juc-;sext 
creditors  who  contracted   to  convey   the  property  to  Htet«L« 
Flu cat. 

On  i;urch  10,   1941  geSiatte  revived  his   judgmsst  against 
Cquitr  in  thu  County  Court  of  Calhoun  County.     Cn  April  16, 
1941  he  wrote  the   Sheriff  of  Calhoun  County  as&Iag  him  to 
comply  with  an  earlier  or&l   rc;siest   thbt  he  advertise  bag 
offer  for  sale   the  Squi&r  JUutf,    calling  attention  to  certain 
sections  of  the  Illinois  statutes.      This   the  SMrlff  refused 
to  do, 

0a  August  13,    1943  MeSsbfe  filed  a   oosplaint  in 
chancery  in  the   Circuit  Court  of  Calhoun  County  which  alleged 
that  the  juds^nt   of  Settle  Fluent  was  based  on  a  note  thvt 
»  B  fraudulent  and  VOi&j    that    the  execution  thereon,    the 
certificate  of  redemption  to   Cpringioan  m&  the  deeds  to  8pr 'n^-an 
ana   Grace  Killer  were  false,    $jfrudulont  anc  not  bona  -f  .'de,  a«d 
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part,  of  a  conspiracy  to  conceal  the  aotusl   ownership  of 

the   3quier   land  in  order  to  hinder  nr.d   delay 
other  creditors  la   the  colleotion  of   their  chains,     hcHabb 
offered    to  poy   fttt?   9UJ&S   found  due   the  v  rious  parties  &$& 
preyed  that  oil  the  eauaer;>ted  transactions  be  declare! 
fraudulent  aa<3  void  &&<!  tint  fca  he  authorised  to  redeem 
the  premises  by  paying  into  court  such  suss  as  the  court 
:'ht  deter u.lne, 

A  hearing  was  he  &  on  geg*«s&e*  20,   iy^.5   ■»•  a 
decree  aas  entered  dismissing   the  oaaplalnt  for  wan* 
equity,     hch&hb  appealed  to  the   8»pp«»#  Court  which  trans- 
ferred the  eaustt  to  this  court, 

..Pliant  complains  of  the   judpnent  of  the  Circuit 
Court  for   several   reasons.     It  would   serve  no  useful    purpose 
to  CXSffilae   each   of  these  point  a  at  len-th   in  this   opinion 
aince  in  say  event   the  judgment  eiust   be   effirsed.     MeMabb 
has  been  guilty   of   laches.     He   obtained  hir   J6dg»at  in 
January,    1929 J   the   property  he   now  asks  to  redeem  was  sold 
by   the  Sheriff   pursuant   to  the  rUchsrdson  judpsent  on  June 
25,   193";     tyXin  m&  redeemed   on  September  20,    1939}  T*e^«bb 
did   not   revive  hie   jua«nent   until  Parch,    1941 »   and  did  not 
file  this   suit   until    ••.»*■;.  us  t,    1943.     *i  i»   not  believe  he 
tt&fi  exercised  that  vigilance  which  equity  requires  ad  8 
condition  precedent  to  exercise   its  broad  powers.     On  tae 
date  of   the  sale   in  1932,    the  hchabb  iua#aent  -as  not  a 
lien  on  the  premises  ana    it  tos  net  revived  until  .olios t 
three  years  Inter.     This   suit  ma  not  id. led  until   five   years 
after  the   sale.     It  is   true  thot  rchabb  unsuccessfully 
requested  the  Sheriff   to  resell  the   property   in  April,    1941 
but  he  waited  over   two  ye  tt»i  that   incident  before 
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fixing  tiils   suit.      :  e   lo  lie >m  he   hss  teen  dilatory  ft&di 
tte   Circuit  Court  of  Calhoun  County  properly  dismissed  hi  a 
oo;splaIat.     iltoli  f,  filler,    200  111,   170;  mvtmt  v. 
BilllB££»,    160  111,    5^3. 

Til©  .-iuuv^sent  of  the  Circuit  Court  of  Calhoun 
Count;/  is  sffiraeu. 

m  ■.  i    I    am  '     '■■. 
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General  Hsaafees?  9555* 


.aid  a  Name  or-  15  • 


or   !  LLIN< 
THIRD  DISTRICT 
aCTOBBB  ';  -  ,   ,\,D.   1947. 


1  nE  «&<  RI         (*    .T.   1. 
KALSESE,    Go-Partners 
Doi  v  Business  Under 
The  ilmi®   and.   Style   of 
k.   "-  »,   S$  iasp<3srta, 


PlAiatlff»-Appell««*» 


-vs- 


xujMOia  can  -•■   s  o80ai> 

OOUPJJJY,   a   Corporation, 

Da  f  end  an  t-Ap  pel  lant , 
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n   .  1        ;kcuit  001  8 
or  9  mm  Q®  eoOTTY, 


,t*Jii^e^#3r«i»e4^g-i- 


b&sm«  J. t 

Dovld  VJllliaa  kyan   ana  J,   R,   valker,   doina  business 
as  the  R.  &  V.   Transports  filed   suit   gainst   the   Illinois  .antral 
Railroad  Company   in  the  Circuit  Court  of  Hanson  County   lor 
*«mg»a  to   the  plaintiff's   truck  received  when  it   struck 
defendant's  train.      Ryan,    the   driver  of   the    truck,    testified 
he  was  approaching   the   City  of  Lincoln  on  Mato   Houtc  10  at 
about   two  o'clock  in  the  mmUCI    that   it  «&»  dar>:  and  rainy; 
that  his  windshield  wipers  were  working  and  his  11«M   -era 
on.     he   noticed  »    uonuaeat  erected  at   the   side  of   Vm   road 
and  the   lights  of  the  City  of   Lincoln  In  the   distance,    but 
aid   not    observe  the  railroad  warning   sian  erected   three 
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hundred  and  seventy  nine  feet  from,  the  crossing.     Shortly 
before   he  reached   the  crossing  he  discovered  defendant's 
train  which  was  standing  still,  a  flat  car  blocking  the 
crossing*     He  attempted   10  stop  but  failed,  and  the   trucfe 
he  was  driving  was  demolished   in  the  resulting  collision. 
The  Circuit  Court  of  3angomon  County  denied  defendant »s 
motion  for  a   directed  verdict  at  the  close  of  plaintiff's 
evidence  *nd  at  the  close  of  all   the.  evidence,  and  submitted 
the  case  to  the  jury  wfeo  returned  a  verdict  for  plaintiff 
for  fifteen  hundred  dollars.      Defendant  has  appealed  to 
this   Court. 

The   defendant  relies  on  nuiueroaa  oases  in  this 
state  and  elsewhere,  holding  %im%  the   presence  of  a    train 
folociri..,     an  intersection  is   adequate  notice  to  approaching 
drivers  that  the   crossing  is  occupied  and  the   failure   to 
orovide  warning  signals  is  not  negligence  on  the  part 
the  railroad   under    these  circumstances,     $®aa  v.  fs^Y^C^R, 
Co.,   294  111,   /vp.   3S9;   Coleman  v.      Chiea;;0  §A4fc&   R.   Co., 
287  HI.   ''pp.   483  and  cases  cited  therein.     Plaintiffs' 
claim,  however  that   the   defendant  had  provided  flashing 
signals  which  were  not   in  operation  at   the  tine  of  the 
accident,   that  having:  done  so,   this  amounted  to  an  invita- 
tion to   proceed  across  the  intersection  which  plaintiffs 
driver  relied  upon.     In   this  connection  they  cited  Langs  ton 
v.  C^h  K.v;.   Ry.   Co.,    330  111.   App.   260. 

An  examination  of   the  record  discloses  evidence 
that   there  were  f In sher  signals  at  the  intersection;    there 
is  also  evidence   that   plaintiffs'  driver  saw  them  and  that 
they  were  not   in  operation  at  the  tiiae  of  the  accident. 
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Evidence  of   these  latter  facts  wag  objected  to   fey   defendant 
at  one  point   in  the   trial  and  withdrawn  by  plaintiffs1 
attorney  and  the   jury    told  to  disregard  it.      Later  defen- 
dant's objection  to    additional   evidence   of   these   facts 
was  sustained  by  the  Court.     Thus  there  was  no  competent 
evidence  before  the  jury   that   the  flash  signals  were  not 
working  or   that  plaintiffs*   driver  relied  upon  them. 
Under   these  circumstances  the  decision  in  Langston  v. 
Gh  &  N. W.    Ry  Co.,   supra,   cannot  apply.     The   evidence 
properly  before  the  Court  unci   Jury,   did  not  justify   the 
Court's  submission  of  this  case  to  the   jury.     On  the 
other  hand  we  believe  that  the  Circuit  Court  erred  in 
sustaining  defendant's  objection  to  evidence  that   the 
flasher  signals  were  not  v;  or  icing.     For   this  reason  the 
case   should   be   tried  anew. 

The  judgment  of   the  Circuit   Court  of  oangaaon 
County  is  therefor   reversed  and   the  cause  reaanded   to  that 
Court  for   a  new  trial. 

REVERSE  iJ  '■  .  v.D. 
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In  the  Matter  of  the  Estate  of    ) 
PETER  TH.  SMIRNIOTIS,  ) 

Deceased*      ) 


Appeal  of  GIANNQULA  E.  GOUNDANIS, 

DEMETRA  A#  PAPADOPOULOS,  FOTINI 

A.  ROMIOS,  ) 

Appeii«.t8,    j  3  32  I. A.  440 

▼•  )   APPEAL  FROM 

)   CIRCUIT  COURT 

WEfcLIAM  TH.   SMITH,   Individually  )       COOK  COUNTY. 

and  as  administrator  of  the  ) 

Estate  of  Peter  Th*  Smirnlotis,  ) 

Deceased;  GERALD  A.  O'BRIEN,  ) 

Individually  and  as  attorney;  ) 

A*  P0UMP0URA8,  Individually  and  ) 

as  Consul  General  of  Greece;  ) 

JOHN  D*  VOSNOS  and  JOHN  D.  ) 

DRIT8AS,  ) 

Appellees*  ) 
) 

MR.  PRESIDING  JUSTICE  NIEMEYSR  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  three  heirs,  sisters  of  decedatt 
and  residents  of  Greece,  from  an  order  of  the  Circuit  court 
on  aopeal  from  the  Probate  court  striking  the  supplemental 
petition  of  Parry,  appellants'  attorney  in  fact,  as  to 
Smith,  administrator  of  the  estate,  and  O'Brien  his  attorney, 
dismissing  it  as  to  Dritsas,  fflce  Consul  of  Greece,  and 
Vosnos,  attorney  for  the  Vice  Consul,  and  Poumpouras,  acting 
Consul  General  of  Greece,  and  directing  that  the  Consul 
General  "shall  retain  and  hold  the  sum  of  $15,  652*01,  subject 
to  final  disposition  by  the  Pro bat-  court  of  Cook  county"  etc. 
Motions  to  dismiss  the  appeal  were  reserved  to  the  final 
hearing* 

Decedent  died  intestate  leaving  five  heirs  -  a  brother 
residing  In  Cook  county  who  as  appointed  administrator,  and 
four  sisters,  residents  of  Greece.  His  estate  consisted  of 
real  and  personal  property  valued  at  approximately  $125,000* 
April  23,  1945  an  order  was  entered  permitting  the  Consul 
General  to  enter  his  appearance  and  the  appearance  of  the 
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four  heirs  In  Greece,  and  for  respondent  ¥osnae  to  enter  his 
appearance  as  their  attorney.  July  86,  1945  the  four  heirs 
in  Greece  appeared  before  Notary  Public  Tgarouhis  in  Trlpolls 
and  executed  a  power  of  attorney  t©  the  Consul  General  in 
Chicago  to  represent  then  in  the  estate*  August  6,  1945 
the  three  heirs  now  appealing  appeared  before  Notary  Public 
Taarouhls  and  executed  a  revocation  of  the  poorer  of  attorney 
to  the  Consul  General  and  on  the  same  day,  before  the  same 
notary,  executed  a  power  of  attorney  to  Sotlrlos  Petros 
Stathopoulos,  a  solicitor  and  resident  in  Athens  to  represent 
them  in  the  matter  of  their  Inheritance  from  their  deceased 
brother,  with  full  power  and  authority,  including  the  power 
"to  appoint  other  attorneys,  counselors  or  not,  with  any  power 
he  might  approve  of*"  August  16,  1945,  Stathopoulos  executed 
before  the  same  Notary  Public  Tsarouhis  a  power  of  attorney 
to  Demetrl  Parry  of  Chicago,  Illinois,  giving  him  power 
"to  appear  and  represent  his  assignors  (principals)  before 
any  competent  authority  and  before  any  court  of  whatever 
degree  and  competence"  in  respect  to  the  legitimate  rights 
of  the  principals  in  the  estate  of  decedent,  fhe  signatures 
to  these  powers  of  attorney  and  the  revocation  of  the  power 
of  attorney  to  the  Consul  General,  filed  in  the  Probate  court, 
were  certified  by  the  same  Greek  officials  and  the  Instruments 
authenticated  in  the  same  manner,  except  that  the  powers  of 
attorney  to  Stathopoulos  and  Parry  were  also  certified  to 
by  the  Deputy  Vice  Consul  of  the  United  States  in  Athens* 

October  29,  1945  Parry  served  notice  on  O^rien  and 
vbsnos,  attorneys  respectively  for  the  administrator  and  the 
acting  Consul  General,  that  on  Tuesday,  October  50,  1945  he 
would  appear  in  the  Probate  court  and  ask  leave  to  enter  his 
appearance  for  the  three  heirs  for  whom  he  was  acting*  He 
claims  to  have  previously  advised  these  attorneys  of  his 
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Appointment  and  of  the  revocation  of  the  power  of  attorney 
to  the  acting  Consul  General.  This  motion  was  continued. 
to  November  2,  1945.  In  the  meantime,  without  notice  to 
Parry,  the  petition  of  the  acting  Consul  General,  with  certified 
copy  and  translation  of  the  power  of  attorney  of  the  four 
heirs  resident  in  Greece,  asking  for  a  partial  distribution  of 
$1,000  to  each  of  the  heirs,  was  presented  to  the  Probate 
court  on  October  31  and  an  order  entered  for  suerh  partial 
distribution  payable  to  the  acting  Consul  General*  November 
2,  1946  an  order  was  entered  in  the  Probate  court  giving 
leave  to  Parry  to  file  his  verified  petition,  ordering  the 
Consul  General  to  answer  same  within  ten  days  and  setting  the 
matter  for  hearing  on  November  19»  It  was  further  ordered 
that  Parry  be  given  notice  of  all  proceedings  to  be  had  in 
the  cause*,  On  November  19  the  hearing  upon  the  petition  was 
continued  generally.  The  Consul  General  objected  that  Parry 
had  failed  to  file  a  copy  of  the  power  of  attorney  to 
Stathopoulos  with  his  petition  and  to  show  that  the  power  of 
attorney  to  Parry  was  properly  acknowledged*  Parry  then 
advised  Vosnos  and  O'Brien  that  he  was  going  to  return  th^ 
powers  of  attorney  to  Greece  by  air  mail  and  get  them  back 
as  soon  as  possible.  Vosnos  and  O'Brien  replied,  "By  the 
time  you  get  these  powers  of  attorney  back  w©  will  close 
the  estate*"  Dritsas,  the  Deputy  Consul  General  afcd  counsellor 
of  the  Consul,  admits  seeing  a  copy  of  the  revocation  of  the 
power  of  attorney  to  the  Consul  General  on  November  15  or  16, 
and  testifies  that  on  November  23,  1945  the  Department  of 
foreign  Affairs  in  Greece  notified  the  Consul  General  in 
Chicago  of  the  revocation  of  his  power  of  attorney.  Vosnos 
also  admits  seeing  the  revocation  or  a  copy  of  it  November 
15  or  16,  1945*  Neither  he  nor  O'Brien  contradict  Parry's 
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statement  quoted  above  in  respect  to  closing  the  estate. 

December  14,  1945,  O'Brien  served  notice  on  Vosnos 
as  attorney  for  the  acting  Consul  General,  that  the  final 
repert  and  account  of  the  administrator  would  he  presented 
to  the  Probate  court  December  27,  1945.  It  is  conceded  that 
no  notice  in  respect  to  this  report  and  account  was  given 
to  Parry*  On  December  27  the  acting  Consul  General,  by 
Vosnos  his  attorney,  filed  in  the  Probate  court  an  appear- 
ance, waiver  of  notice  and  consent  to  approval  of  the  final 
account  on  behalf  of  the  three  heirs  whose  power  of  attorney 
to  the  Consul  General  had  been  revoked  and  who  were  then 
represented  by  Parry.  The  final  report  and  account  was 
approved.  By  this  order  the  administrator  received  a  fee© 
ef  #2,500  and  O'Brien  and  his  associate  #9,000  as  attorneys 
for  the  administrator.  On  the  following  day,  December  28, 
1946,  on  the  petition  ©f  the  acting  Consul  General,  an  order 
was  entered  directing  the  administrator  to  pay  to  him  inbh 
hie  official  capacity  the  distributive  shares  -  #4,720.67 
each  -  of  the  three  heirs  represented  by  Parry. 

On  January  14,  1946,  Parry  filed  his  supplemental 
petition  setting  up  substantially  all  the  facts  herein  stated 
and  attaching  thereto  certified  copies  of  the  powers  of 
attorney  to  Stathopo >los  and  Parry  certified  by  the  Vice 
Consul  of  the  United  States  at  Athens  and  asking  that  the 
order  of  partial  distribution  of  October  31,  1945  and  all 
orders  and  proceedings  approving  the  final  account  and 
distribution  and  the  payment  of  money  to  distributees  be 
vaeated  and  set  aside,  and  that  the  acting  Consul  General, 
Vice  Consul  and  their  attorney,  Vosnos,  be  required  and 
ordered  to  return  all  moneys  received  from  the  administrator} 
that  leave  be  given  to  petitioner  to  file  objections  to  the 
final  account  of  the  administrator,  etc.  The  acting  Consul 
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General  and  hie  attorney  moved  to  strike  this  supplemental 
petition,  as  did  the  administrator  and  hia  attorney* 
February  1,  1946  an  order  was  entered  denying  the  motion 
of  the  respondents  tonstrike  the  supplemental  petition  and 
ordering  them  and  Dritsas,  the  Vice  Consul,  to  answer  the 
petition  within  20  days,  and  further  ordering  the  acting 
Consul  General  to  pay  to  Parry  as  administrator  d£  bonis 
njkn.  of  the  estate  the  sum  of  $15,660,01  within  five  days, 
and  that  he  on  March  1,  1946  produce  the  personal  receipt, 
of  the  three  heirs  for  the  sua  of  $600  each,  purported  to 
have  been  paid  to  them,  or  pay  said  sum  to  Parry,  February 
8,  on  the  petition  of  the  acting  Consul  General  and  his 
attorney, this  order  was  vacated  and  set  aside  and  in  lieu 
thereof  there  was  entered,  nuno  pro  tunc  as  of  February 
2,  1946,  an  order  striking  the  supplemental  petition  as  to 
the  administrator  and  his  attorney,  denying  the  motion  of 
the  acting  Consul  General  and  his  attorney  to  strike  the 
supplemental  petition  and  ordering  that  the  acting  Consul 
General,  his  attorney  and  Dritsai,  the  Vice  Consul,  file 
their  respective  answers  to  the  supplemental  petition  within 
20  days;  that  Poumpouras, individually  and  as  acting  Consul 
General,  pay  Parry,  administrator  j|e.  bonis  non.  the  sum  of 
116,662,01  within  five  days,  and  on  March  13,  1946  produce 
the  personal  receipts  of  the  three  heirs  as  theretofore 
directed.  From  the  portion  of  the  order  sustaining  the  motions 
of  the  administrator  and  his  attorney  and  striking  the  supple- 
mental petition  as  to  them,  the  three  heirs  appealed  to  the 
Circuit  court. 

On  appeal  to  the  Circuit  court  the  charges  of  fraud 
against  the  administrator  and  his  attorney  were  eliminated 
from  the  supplemental  petition,  and  certain  minor  amendments 
were  also  made.  Each  respondent  answered  the  petition  as 
amended.  When  the  case  came  on  for  final  hearing  appellants 
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were  denied  the  right  of  going  Into  the  propriety  of  the 
allowances  to  the  administrator  and  his  attorneys,  the 
court  stating  that  the  hearing  would  he  limited  to  the 
matter  of  the  appeal*  Parry,  0*Brien,  Dritsas  and  Vosnos 
testified*  There  is  no  substantial  conflict  in  the  testi- 
mony* The  Clnbult  court,  insisting  that  petitioners  would 
have  a  hearing  upon  the  supplemental  petition  in  the  Probate 
courts  entered  an  order  sustaining  the  motion  of  Smith  and 
O'Brien  to  strike  the  supplemental  petiti  n  as  amended  and 
•rdering  that  they  go  hence  without  day  and  recover  their 
costs  of  and  from  Parry;  finding  that  Pommpauras,  the  acting 
Vice  Consml*  individually  and  as  attorney  in  fact  for  certain 
heirs  has  submitted  to  the  Jurisdiction  of  the  court,  and 
denying  and  overruling  his  motion,  individually  and  as  an 
attorney  in  fact  to  strike  the  supplemental  petition;  ordering 
that  said  Poumpouras  retain  and  hold  the  stun  of  $15,662.01, 
subject  to  final  disposition  by  the  Probate  court  of  Cook 
county,  and  that  he  produce  within  30  days  the  personal 
receipts  of  the  three  heirs  for  the  sum  of  $1, 500  purported 
to  have  been  sent  to  them;  that  a  copy  of  the  order  be 
served  upon  the  La  Salle  National  Bank  of  Chicago  in  which 
Poumpouras  has  deposited  the  #15,662.01  mentioned  above; 
that  Dritsas  and  Vosnos  be  dismissed  as  parties  to  the  appeal. 
Within  apt  time  the  three  heirs,  by  Parry  their  attorney, 
appealed* 

Poumpouras,  Dritsas  and  Vosnos  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the  order  appealed 
from  was  not  a  final  order  and  that  subsequent  to  the  entry 
of  the  order  Parry  accepted  from  Poumpouras  the  #15,662.01 
direoted  to  be  paid  to  him  by  the  order  appealed  from  and 
thereby  released  all  errors  complained  of»  Smith  and  O'Brien 
filed  a  similar  motion  $e   dismiss  the  appeal  and  in  their 
brief  urged  as  a  further  ground  for  dismissal  that  the  appeal 
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Is  taken  by  the  three  heirs  and  not  by  Parry,  who  pre  Rented 
the  supplemental  petition,  and  that  the  heirs  are  not  parties 
to  the  record. 

The  order  appealed  from  is  properly  dlrlded  into 
three  parts:  one  striking  the  supplemental  petition  as  to 
Smith  and  CBrien,  a  second  dismissing  Drltsas  and  Vosnos 
out  of  the  proceeding,  and  a  third  directing  Poumpouras  to 
hold  the  distributive  shares  of  the  heirs  appealing  until 
the  further  order  of  the  Probate  court*  Each  portion  of 
the  order  deals  with  separate  and  dieinct  matters*  That 
part  of  the  order  striking  the  supplemental  petition  as  to 
Smith  and  O'Brien  disposes  ©f  all  matters  in  controversy 
between  Parry  and  hie  principals  on   one  side  and  respondents 
Smith  and  O'Brien  en  the  other*  It  is  a  final  order  as  to 
Smith  and  O'Brien  and  from  it  a  separate  appeal  may  be  taken. 
Sec*  50,  sub-par*  2,  Civil  Practice  Act*  111*  R«v*  Stat* 
1945,  chap*  110,  par*  174.  The  same  ruling  must  be  made  in 
respect  to  the  part  of  the  order  dismissing  Drltsas  and  Vosnog 
from  the  proceeding.  The  part  directing  Poumpouras  to  hold 
the  distributive  shares  ofpthe  three  heirs  is  not  a  final 
order  and  therefore  not  appealable*  Respondents  show  by 
affidavit  that  subsequent  to  the  order  appealed  from  the  money 
held  by  Poumpouras  was  paid  over  to  Parry  as  administrator 
de  bonis  nojj  of  the  estate  of  decedent*  There  is  nothing  in 
the  record  to  show  when  and  for  what  reasons  Parry  was  made 
administrator*  In  any  event,  so  far  as  the  reeorcl  now  shows, 
he  holds  the  money  subject  to  the  orders  of  the  Probate  court, 
and  it  was  not  paid  to  him  as  attorney  in  fact  for  the  heirs 
on  who«e  behalf  he  filed  the  supplemental  petition  upon  which 
this  appeal  is  based*  The  money  was  not  paid  to  the  three 
heirs  or  to  Parry  for  them*  It  does  appear  from  an  affidavit 
in  the  record  that  this  payment  was  mode  by  the  Consul  General 
upon  direction  of  the  Department  of  Foreign  Affairs  of  Greece, 
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It  also  appears  by  affidavits  filed  that  Parry  subsequently 
paid  to  Dritsas  and  Vosnos  $1,500  for  alleged  services 
rendered  in  the  cause*  Authority  for  this  payment  or  the 
right  of  Dritsas  and  Vosnos  to  receive  it  is  not  shown.  During 
the  proceedings  in  the  Probate  court  Parry  denied  any  authority 
as  attorney  in  fact  to  pay  Dritsas  and  Vosnos  for  attorneys' 
fees*  As  administrator  d£  bonis  non,  payment  could  only  be 
made  by  the  order  of  the  Probate  court.  The  position  of  Smith 
and  O'Brien  that  the  three  heirs,  not  being  parties  to  the 
record,  could  not  appeal,  is  untenable.  It  is  true  that 
prior  to  the  Civil  Practice  Act  only  parties  to  the  record 
could  appeal*  However,  parties  in  interest  or  those  directly 
affected  by  the  judgment  or  decree  appealed  from  could  have 
had  a  Judgment  or  decree  reviewed  by  writ  of  error*  Under 
the  Civil  Practice  Act  (sec*  81)  such  persons  are  permitted 
to  appeal*  Almon  v*  American  Carloadlng  Corp..  380  111* 
524,  529-30;  People  ex  rel*  Yohhka  v.  Kennedy.  367  111*  236, 
The  three  heirs  here  appealing  are  certainly  parties  in 
interest*  The  money  in  controversy  held  by  Poumpouras 
belonged  to  them,  and  the  fees  allowed  the  administrator  and 
O'Brien  on  the  approval  of  the  final  report  and  account  were 
taken,  in  part,  from  their  distributive  shares  in  the  estate* 

The  motions  to  dismiss  the  appeal  are  denied  except 
as  to  that  portion  of  the  order  directed  against  Poumpouras, 
which  isaallowed*  The  motion  of  Poumpouras,  Dritsas  and 
Vosnos  to  strike  the  brief  of  Parry  because  couched  in 
"disrespectful,  seurrllous,  vituperative,  scandalous, 
acrimonious,  unwarranted  and  flippant  language,8  is  denied* 
The  record  plainly  shows  that  after  actual  notice  of  the 
revocation  of  the  power  of  attorney  of  Poumpouras  to  act 
as  an  attorney  in  fact  for  the  three  heirs,  and  after 
the  entry  of  an  order  directing  that  notice  of  all 
proceedings  in  the  Probate  court  be  given  Parry, O'Brien 


»   ™v»    r*   ao««o7  &fift  a«*t2^    0?  **£<[ 
s  >  fe«i»IX*  tot  joe,  "■*• 

tiBLf      Si" 

It)  *neKX»q  a-M*  "^  **x* 

'fl  a« 

*: 

Mote-  o*  t*i**M 

t  to  *■•*#*«!  r. 

aon**-  JtoXaee 

fc  -  ' 

,v   I  .  ,  S    ©* 

lis  ••**  «M  li  fcagneXaa" 

a*i»J> 

'    "So  Ci 

n    C*    80fi30? 

■Xq  b*r  ^T 

■TSBto  na  to  \YJire 
neX*ifi,OtYrsuB<i  '   asnJU&saeeiq: 


lb 

and  Vosnos,  at  attorneys,  presented  and  procured 
the  ap  roval  of  the  final  report  and  account  of  the 
administrator  upen  an  appearance,  waiver  and  notice  signed 
by  Vosnos  on  behalf  of  Poumpouras  as  attorney  in  fact 
and  in  law  of  the  three  heirs  and  without  notice  to  Parry. 
By  approval  of  the  report  Smith  and  0,Brien  obtained  very 
substantial  fees*  Immediately  thereafter  the  distributive 
shares  of  the  three  heirs  now  appealing  were  paid  over  to 
Poumpouras,  from  whom  Dritsas  and  Vosnos  expected  to  receive 
fees  for  services  in  the  estate.  This  action,  at  least  en 
the  part  of  O'Brien  and  Vosnos,  was  premeditated  -  the 
carrying  out  of  their  intention,  announced  to  Parry,  te 
close  the  estate  before  Parry  could  obtain  the  return  of 
properly  authenticated  powers  of  attorney  authorising  him 
to  act  on  behalf  of  his  principals*  The  Probate  court  was 
undoubtedly  Imposed  upon,  and  suspicion  is  aroused  as  to 
the  legitimacy  of  the  fees  allowed  Smith  and  O'Brien  with- 
out contest  and  of  the  fees  subsequently  claimed-and  exacted 
by  Dritsas  and  Vosnos  from  Parry*  The  whole  situation  demands 
a  thorough  and  searching  investigation*  For  their  partici- 
pation in  it  the  attorneys  may  be  subject  to  disciplinary 
action.  peo»  ex  rel.  Chicago  Bar  Ass'n.  *•  Brlllow,  309 
Ill#  173.  It  may  be  that  the  fees  procured  by  the  parties 
should  be  disallowed,  at  least  in  part. 

There  should  be  a  full  and  complete  hearing  on  the 
final  report  and  account  in  the  Probate  court  as  to  all 
thebparties  to  the  supplemental  petition,  and  to  that  end 
the  orders  of  the  Circuit  court  as  to  Smith,  O'Brien 
Dritsas  and  Vosnos  are  reversed  and  the  cause  remanded  to 
the  Circuit  court  with  directions  to  vacate  the  order  of 
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the  Probate  court  approving  the  final  report  and  account. 


ORDERS  OF  CIRCUIT  COURT  A8  TO 
SMITH,  0»BRIEN,  DRITSAS  AND 
V0SN08  REVERSED  AND  CAUSE 
REMANDED  TO  THAT  COURT  WITH 
DIRECTIONS, 


Feihberg  and  O'Connor,  JJ»,  concur. 
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FLORENCE  WAGNER, 


Appellee, 

V. 


APPEAL  FROM 
j    CIRCUIT  COURT 
FRANK  WAGNER,  >    COOK  COUNTY. 

Appellant •    )  ^  / 


) 


»      3  32I.A.441 

MR,  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  an  adverse  Judgment  in  a 
replevin  action  involving  a  passenger  automobile  and  an 

automobile  truck,. 

October  3,  1946,  plaintiff  filed  her  affidavit  for 
replevin.  On  October  29,  1946,  defendant,  apparently 
treating  the  affidavit  for  replevin  as  a  complaint,  filed 
what  is  designated  as  an  answer  and  a  counterclaim.  By 
the  answer  defendant  contested  plaintiff's  ownership  of 
the  automobile  and  truck  and  asserted  his  ownership  therein, 
subject  to  certain  chattel  mortgage  liens*  By  his  counter- 
claim defendant  sought  to  recover  certain  damages  as  a  result 
of  the  alleged  wrongful  detention  of  the  automobile  and 
truck*  On  February  %   194?  the  case  was  tried  and  plaintiff 
at  that  time  filed  a  complaint  alleging  her  right  to  the 
possession  of  the  property  involved  and  defendant's  wrong- 
ful detention  of  same*  Judgment  for  plaintiff  was  entered. 

Defendant  erroneously  takes  the  position  that  the 
complaint  should  have  been  filed  before  the  replevin  writ 
was  issued  and  that  at  the  time  Judgment  was  entered  the 
court  was  without  Jurisdiction  to  enter  any  Judgment  except 
a  nonsuit  against  the  plaintiff*  Section  1  of  the  Civil 
Practice  Act  excludes  replevin,  and  other  actions  in  which 
the  procedure  is  regulated  by  special  statutes,  from  the 
Civil  Prac  ice  Act/  The  Replevin  Act  (111.  Rev.  Stat.  1945, 
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chap.  119,  *ec*  4)  provides  that  an  affidavit  for  replevin 
must  be  filed  before  the  issuance  of  the  writ.  Section  17a, 
an  amendment  added  in  1935,  provides  for  the  filing  of  a 
complaint  ten  days  before  the  return  day  of  the  writ  of 
replevin  and  that,  if  the  complaint  is  not  filed  ten  days 
before  the  next  succeeding  return  day  "the  defendant  may, 
in  the  discretion  of  the  court,  be  awarded  Judgment*"  It 
is  apparent  from  the  language  of  the  statute  that  the  filing 
of  the  complaint  is  not  Jurisdictional*  The  record  before 
us  shows  no  objection  to  the  filing  of  the  complaint  on  the 
day  of  the  trial,  no  action  taken  by  defendant  based  on 
the  failure  to  file  the  complaint  or  any  objection  to  pro- 
ceeding to  trial  when  the  case  was  reach- d,  The  eases  cited 
by  defendant  based  on  the  former  replevin  and  psaetice  acts 
have  no  application  to  the  situation  before  us. 

Defendant  also  complains  that  the  Judgment  is  contrary 
to  the  law  and  evidence,  and  In  his  reply  brief  says  "It 
is  the  contention  of  counsel  for  the  defendant  that  there  is 
no  evidence  contained  in  the  record  to  warrant  the  verdict  of  the 
Jury."  Defendant  testified  that  the  automobile  and  truck  were 
placed  in  plaintiff's  name  -  the  parties  having  been  husfcand 
and  wife  until  divorced  In  the  latter  part  of  1945  -  in  order 
to  avoid  a  levy  upon  them  under  a  Judgment  against  defendant, 
and  that  they  were  subsequently  conveyed  back  to  him.  He 
introduced  in  evidence  certificates  of  title  from  the  Secretary 
©f  State  covering  both  vehicles*  The  license  for  each  vehicle 
was  taken  in  the  name  of  plaintiff*  She  denied  that  the 
vehicles  were  conveyed  to  her  to  avoid  the  claim  of  defendant's 
creditor  and  says  that  during  their  married  life  she  .orked 
in  the  business  of  her  husband,  keeping  books  and  records; 
that  a  truck  traded  in  for  the  truck  involved  herein  was  at 
least  partly  paid  for  by  money  obtained  from  her  mother.  It 
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la  admitted  that  the  passenger  automobile  was  originally 
purchased  in  the  name  of  defendant's  father  and  there- 
after conveyed  by  him  to  plaintiff*  He  was  not  called  as 
a  witness*  There  is  evidence  in  the  reoord  supporting 
plaintiff's  claim*  The  jury  and  the  trial  court,  which 
heard  and  saw  plaintiff  and  defendant  testify,  accepted 
plaintiff's  theory  of  the  case*  As  they  are  not  against 
the  manifest  weight  of  the  evidence  we  cannot  disturb  the 
verdict  and  the  Judgment  entered  thereon. 
The  Judgment  is  affirmed* 

AFFIRMED. 
Feinberg  and  O'Connor,  JJ*,  concur. 
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THERESA  SHAW, 


Appellee, 


V.  )  APPEAL  FROM 

)  SUPERIOR  COURT 

ROBERT  C*  SHAW,  )  COOK  COUNTY, 

Appellant*    ) 


! 


MR*  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  appeal  by  the  plaintiff  in  a  separate  maintenance 
action*  originally  taken  to  the  Supreme  court,  involves 
the  single  question  of  when  a  valid  Arkansas  decree  of 
divorce  supersedes  and  nullifies  a  prior  Illinois  decree 
for  separate  maintenance*  397  111.  118* 

On  June  5,  1945,  plaintiff  procured  a  decree  for 
separate  maintenance  directing  the  defendant  to  pay  t© 
her  for  support  and  maintenance  |22«60  on  or  before  June 
11,  1945,  and  a  like  sum  on  or  before  Monday  of  each  week 
thereafter  until  the  further  order  of  the  court*  Subsequent 
to  the  entry  of  the  decree  defendant  moved  to  the  State  of 
Arkansas  and  there  instituted  a  suit  for  divorce  from 
plaintiff,  who  entered  her  appearance  in  said  cause,  testi- 
fied by  deposition  and  otherwise  participated  in  the  pro- 
ceeding which  resulted  in  a  decree  of  divorce  in  favor  of 
defendant  on  January  ?,  1946,  and  providing:   "All  property 
rights  and  alimony  rights  of  the  defendant,  Theresa  Shaw, 
are  hereby  reserved  and  shall  be  reopened  at  any  time 
upon  motion  of  the  defendant,  over  which  the  court  retains 
Jurisdiction. ■  On  June  13,  1946,  plaintiff  filedbher 
petition  in  the  Superior  court  of  Cook  county,  which  had 
granted  the  decree  for  separate  maintenance,  reoiting  the 
order  of  June  5,  1945  directing  the  payment  of  alimony, 
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the  entry  of  a  Judgment  in  favor  of  plaintiff  and  against 

defendant  on  July  3,  1945  for  all  sums  due  under  the  decree 

up  t©  June  29,  1945,  and  that  since  June  29,  1945  to  and 

including  June  17,  1946,  fifty-one  weekly  payments  totaling 

#1,147*50  have  accrued*  June  20,  1946  defendant  filed  his 

answer  admitting  the  entry  of  the  decree  for  separate 

maintenance  on  June  5,  1946  awarding  to  plaintiff  $22.50 

for 
per  week/ and  as  support  and  maintenance  commencing  June  11 , 

1945,  and  getting  up  the  divorce  proceedings  instituted  by 
him  in  Arkansas,  the  submission  of  plaintiff  to  the  Juris- 
diction of  the  courts  of  that  state,  and  alleging  that  by 
the  entry  of  the  decree  in  Arkansas  on  January  7,  1946 
all  subsequent  payments  of  alimony  have  abated.  On  June 
24,  1946,  on  a  hearing  before  the  court  at  which  no  evidence 
was  heard  and  the  court  stated  that  he  was  not  going  to  pay 
any  attention  to  the  Arkansas  decree,  Judgment  was  entered 
against  the  defendant  and  in  favor  of  the  plaintiff  for 
$1,147*50  and  execution  ordered*  From  this  Judgment  defen- 
dant appealed* 

Plaintiff  admits  the  validity  of  the  Arkansas  decree 
for  divorce  but  "aontends  that  the  payments  continued  to 
accrue  under  the  separate  maintenance  decree,  at  least 
until  appellant  filed  a  motion  or  petition  therein  asking 
the  court  to  terminate  the  payments,  or  the  court  was 
otherwise  apprised  of  the  entry  of  the  Arkansas  decree. 
In  no  event  oould  they  terminate  prior  to  January  7,  1946, 
at  which  time  there  was  #652* 50  due*"  The  decree  for 
separate  maintenance  was  based  upon  the  existence  of  the 
marital  relation*  The  duty  of  defendant  to  support  and 
maintain  the  plaintiff  ceased  upon  the  termination  of  the 
marital  relation.  The  validity  of  the  Arkansas  divorce 
decree  being  admitted,  all  liability  of  the  defendant  to 
support  the  plaintiff  ceased  and  determined.  Plaintiff  had 
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full  knowledge  of  the  entry  of  the  divoroe  decree  and  Its 
legal  consequence 8.  Defendant  was  under  no  duty  to 
apprise  the  court  of  the  entry  of  the  decree  for  divorce 
or  to  take  any  steps  until  an  attempt  was  made  to  compel 
payment  of  sunport  and  maintenance  money  for  a  perioft 
after  the  entry  of  the  decree*  Plaintiff  cites  no  authori- 
ties in  support  of  her  position  that  she  is  entitled  to 
alimony  until  the  court  entering  the  decree  for  support 
and  maintenance  is  advised  of  the  entry  of  the  decree  for 
divorce,  and  we  believe  none  can  he  found* 

In  his  answer  to  the  petition  defendant  makes  no 
claim  of  having  made  any  payments  on  account  of  support  and 
maintenance  money  since  June  29,1945,  except  to  claim 
credits  for  certain  sums  alleged  to  have  been  paid  plaintiff 
by  the  Veterans  Administration,  However,  on  the  hearing 
n©  attempt  was  made  to  establish  this  claim*  It  therefore 
appears  from  the  record  that  plaintiff  is  entitled  to  the 
support  and  maintenance  money  specified  in  the  decree 
until  January  7,  1946* 

The  judgment  appealed  from  is  reversed  and  the  cause 
remanded  to  the  trial  court  with  directions  to  enter  Judgment 
in  favor  of  plaintiff  for  the  sum  of  S652.50. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 
Felnberg  and  O'Connor,  JJ*,  concur* 
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ELLA  R*  HOPKINS  and  MARY.  IRENE  3TKNS0N,      ) 
Executrix  of  the  Estate  of  Joseph  ) 

Clement  Stenson,  Deceased, 

Appellees, 

v. 

PAUL  C.  LOSBER,  et  al., 

Defendants, 

GRACE  C.  GILLELAND,  J.  EDWARD  JOHES,  et  al,, 
Interveners,  and  PAUL  C.  LOEB  R,  Defendant, 

Appellants* 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY, 

A    : 

V) 


r' 


3  3^1.^442^ 

MR.  JUSTICE  F8INBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  appeal  Is  fcy  the  defendants  from  that  portion 
of  the  decree  of  February  26,  1947,  which  allowed  to 
plaintiffs  15,000  attorneys'  fees,  for  s-rvices  rendered 
by  the  attorneys  prior  to  and  including  the  deoree  entered 
in  said  cause  on  July  2,  1943,  and  #993,27  for  necessary 
outlay  In  prosecuting  the  caus*. 

The  petition  for  fees  f i'3Led  by  the  plaintiffs  on 
July  23,  1943,  and  upon  which  the  .allowance  was  made  in 
the  decree  now  appealed  from,  set  forth  in  detail  the 
services  rendered  by  plaintiffs'  counsel  and  the  expense 
necessarily  Incurred  in  said  proceeding.  It  claims  a 
total  of  644-3/4  hours  spent  in  such  services,  &mong  the 
items  of  services  listed  in  said  petition  and  claimed  to 
have  resulted  in  benefit  to  the  trust  estate  by  the  decree 
of  July  2,  1943,  are; 

■(e)  All  of  Class  A  certificates  issued  to  Paul 
C.  Loeber  by  reason  of  the  assignment  to  him  by 
Angelina  Leight  of  her  Interest  in  and  to  a 
sum  of  $100,000  excepting  certificates  7  and  K', 
were  cancelled* 

(d)  All  of  the  stock  certificates  whioh  are 
assigned  and  claimed  by  John  G.  Pro ss  were 
declared  by  the  deoree  to  be  cancelled. 
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(•)  «A'  certificates  issued  to  Paul  C.  Loeber 
fop  $10,000.00  alleged  expenses  were  cancelled* 

(f)  A  pessonal  Judgment  against  Paul  G.  Loeber 
in  the  amount  of  337, 505.82  was  procured." 

The  deoree  allowing  the  fees  in  question  made  a  lump 
sum  allowance.  The  unpaid  services  were  found  by  the 
decree  to  be  reasonably  worth  $5,000.  This  court  in  Hopkins  v. 
Loeber1__et_al . ,  323  111.  App.  652,  reversed  the  decree  of 
July  2,  1943,  involving  the  items  above  listed  in  (e)  to  (f) 
inclusive,  and  held  that  plaintiffs  were  not  entitled  to 
a  decree  as  to  said  items-  There  could  be  no  benefit 
resulting  to  the  trust  estate  from  the  services  rendered  in 
connection  with  those  items,  and  there  can  be  no  recovery 
for  such  services.  Since  the  allowance  in  the  decree  is  not 
segregated  as  to  the  other  items  listed  in  said  petition,  we 
are  in  no  position  to  pass  upon  the  value  of  the  services 
with  respect  to  them.  Plaintiffs  are  entitled  to  recover 
as  to  such  other  items  as  well  as  the  necessary  outlay  for 
prosecuting  the  cause,  and  there  should  be  proof  offered 
upon  a  further  hearing  as  to  the  value  of  such  other  services. 

The  underlying  theory  of  allowance  for  fees  for 
services  rendered  and  claimed  to  result  in  benefit  to  a 
trust  estate  is  that  such  trust  estate  has  been  preserved, 
protected  or  its  common  fund  increased  or  created  by  the 
services  so  rendered.  iy«t  Nafl.Bank  v.  LaSalle-Wacker 
Bide,  Corp..  280  111.  App.  188,  197,  and  cases  there  cited. 

It  follows  from  what  we  have  said  that  the  decree 
appealed  frem  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the  views  herein 
expressed.  REVERSED  AND  REMANDED. 

Niemeyer,  P.  J.,  and  O'Connor,  J*j  concur. 
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ANNA.  PHILLIPS,  { 

Ar>r>ellee.  / 


3  32I.A.  443 


Appellee, 


v. 


CITY  OF  GHICA0©,  a  Municipal  Cor- 
poration, 

Appellant* 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


i 


MR.  JUSTICE  FEINBERO-  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  appeal  is  from  a  judgment  in  favor  of  plaintiff 
for  #9,000,  in  an  action  for  personal  injuries.  The  grounds 
urged  for  reversal  of  the  Judgment  are;   (1)  that  plaintiff 
was  guilty  of  contributory  negligence;   (2)  the  refusal  to 
give  instructions  1  and  3  requested  by  defendant;   (3)  the 
denial  of  defendant's  motions  for  a  directed  verdict  and  for 
a  new  trial  after  verdict. 

It  appears  from  the  evidence  that  plaintiff  about 
8  o'clock  in  the  evening  of  November  30,  194&,  was  walking 
with  her  niece  in  Webster  Avenue  west  of  Halsted  Street,  on 
the  north  sidewalk  of  Webster  Avenue.  She  stepped  into  a  hole 
in  the  sidewalk,  which  caused  her  to  fall  and  sustain  the 
injuries  complained  of.  She  had  been  to  the  drug  store  at 
the  northwest  corner  of  Halsted  Street  and  Webster  Avenue. 
The  only  street  lighting  in  the  vicinity  of  the  defective 
sidewalk  was  on  the  south  side  of  Webster  near  the  alley  west 
of  Halsted,  and  another  street  lamp  at  the  southeast  corner 
of  Halsted  and  Webster.  There  was  an  electric  sign  in  front 
of  the  drag  store.  The  accident  happened  at  a  point  about 
45  feet  west  of  the  building  line  of  Halsted  Street. 

There  is  conflict  in  the  testimony  as  to  whether,  at 
the  point  of  the  accident,  it  was  light  enough  for  a  pedestrian 
walking  along  the  sidewalk  to  clearly  observe  the  condition 
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of  the  sidewalk  Plaintiff  lived  a  short  distance  from 
the  place  of  the  accident,  and  had  used  this  sidewalk 
about  once  a  month  prior  to  the  accident  and  had  seen 
the  several  holes  In  the  sidewalk  on  occasions  prior  to  the 
accident*  She  testified  that  she  was  looking  straight  ahead 
and  did  not  observe  the  hole  into  whleh  she  stepped,  At 
the  time  of  the  accident,  plaintiff,  about  61  years  of 
age,  was  employed  and  earned  153.00  a  week. 

No  point  is  made  by  the  defendant  on  this  appeal 
as  to  the  injuries  sustained  by  plaintiff  or  as  to  the  else 

of  the  verdict© 

The  primary  question  is  whether  the  plaintiff,  having 
passed  over  this  sidewalk  many  times  before  the  accident 
and  knew  of  the  defective  condition  of  the  sidewalk,  could, 
under  such  circumstances,  be  chargeable  with  contributory 
negligence  to  bar  her  right  of  recovery.  If  we  can  say, 
as  a  matter  of  law,  that  such  knowledge  on  the  part  of 
plaintiff  of  the  defective  condition  of  the  sidewalk  con- 
Btitutes  contributory  negligence,  then  we  agree  with  the 
defendant  that  the  trial  court  should  have  directed  a 
verdict.  On  the  other  hand,  if  it  is  only  a  circumstance 
which  a  jury  has  a  right  to  take  into  consideration  together 
with  all  the  other  facts  and  circumstances  In  the  case,  to 
determine  whether  plaintiff  was  guilty  of  contributory 
negligence,  then  we  have  no  right  to  interfere  with  the 
verdict  of  the  Jury  upon  that  question,  unless  it  be  against 
the  manifest  weight  of  the  evidence, 

in  Oxban  v.  &&  8J  Chicago,  »  •»•  APp*  1M  (A*St*h 
plaintiff  had  used  the  defective  sidewalk  on  an  average  of 
twice  a  week  and  was  familiar  with  it-  The  point  there 
raised  was  that  plaintiff  was  not  in  the  exercise  of  due 
care.  We  there  held  the  question  to  be  one  for  the  Jury, 
and  a  verdict  under  such  facts  was  not  against  the  manifest 
weight  of  the  evidence. 
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In  City  of  Chicago  v#  Baboo ok,  143  111.  358,  at 

p.  363,  it  was  said: 

■A  person  passing  along  a  sidewalk  in  a  city 
is  required  to  use  ordinary  and  reasonable 
care  and  diligence  to  avoid  danger,  but  what  is 
such  ordinary  and  reasonable  care  depends  upon 
the  circumstances  of  each  particular  case,  and 
is  a  question  of  fact  for  the  Jury.  A  pedestrian 
upon  such  sidewalk  may  ordinarily  assume  that 
the  sidewalk  is  in  a  reasonably  safe  condition 
for  travel*  To  hold  that  such  person  is  absolutely 
bound  to  keep  his  or  her  eyes  ctmetantly" fixed 
on  the  sidewalk  in  a  search  for  possible  holes 
or  other  defects,  would  be  to  establish  a 
manifestly  unreasonable  and  wholly  impracticable 
rule*" 

In  Village  of  Clayton  v*  Brooks,  150  111.  97,  the 

evidence  disclosed  that  the  plaintiff  knew  of  the  defect 

in  the  sidewalk  three  ftr  four  weeks  before  the  accident,  but 

claimed  at  the  time  of  the  accident  it  was  too  dark  to  see 

or  distinguish  anything  on  the  sidewalk  and  that  the  night 

was  a  dark  aid  cloudy  one*     It  was  there  contended  that 

because  of  plaintiff's  knowledge  of  the  condition  of  the 

walk,  she  was  guilty  of  contributory  negligence.  At  p.  105 

1 
the  court  said: 

"The  law  is,  we  think,  well  settled,  that  knowledge 
of  the  defect  in  the  sidewalk,  by  the  person 
injured,  before  he  goes  upon  the  same  or  before 
the  injury,  does  not  £er  se  establish  negligence 
upon  his  part." 


In  the  instant  case,  the  trial  court  correctly  decided 
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against  the  defendant  upon  this  question. 

We  have  examined  defendant's  instructions  1  and  3, 
refused  by  the  trial  court*  The  court  properly  refused 
them,  because  instructions  3  and  14,  given,  sufficiently 
covered  the  subject  matter  embodied  in  the  refused  instructions* 

In  National  Enameling  and  Stamping  Go.  v.  McCorkle, 
219  111*  557  at  p*  562,  the  eourt  said: 

"The  court  is  not  required  to  give  to  the  Jury 
more  than  one  instruction  upon  a  particular 
subject,  and  the  fact  that  the  court  gives  tfi 
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+v,»  lu-rv  where  two  or  more  instructions  are 
^Jnted  upon  tne  same  subject,  the  instruction 
which  Is  least  favorable  to  the  party  offering 
them,  is  not  error." 

The  case  was  fairly  submitted  to  the  Jury,  and  the 
verdict  is  not  against  the  manifest  weight  of  the  evidence. 
The  Judgment  of  the  Superior  Court  is  affirmed. 

JUDGMENT  AFFIRMED- 

Nlemeyer,  P.  J-,  and  O'Connor,  J.,  concur. 


.  J      ■ 

- 

i  *       ■  '  i  •  -■    •  ■    < 


\ 

44142  O  O  1&    JL  •  H.  • 

THE  LAWNDALE  NATIONAL  BANK  OF  CHICAGO,  ) 
a  National  Banking  Corporation,       ) 

Appellee,      ) 

_  )   APPEAL  PROM 

V*  )   MUNICIPAL  COURT  / 

CARRIE  E.  BERNING  and  WALTER  N.       )   OF  CHICAG .), 

LANGKNECHT,  \ 

Defendants,        / 

OH  APPEAL  OF  WALTER  N.  LANGKNECHT,     ) 

Appellant*     ) 

MR.  JUSTICE  FEINBSRG  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  appeal  is  from  a  Judgment  in  favor  of  plaintiff, 
against  defendants,  in  the  Municipal  Court  of  Chicago,  based 
upon  a  promissory  note  allegedly  signed  by  both  defendants* 
The  note  contained  a  confession  of  judgment  clause  authorizing 
the  entry  of  such  a  judgment.  Defendant  Langknecht  filed  a 
petition  to  vacate  the  Judgment  entered  by  confession.  Upon 
a  hearing  of  said  petition,  the  court  allowed  defendant 
Langknecht  to  appear  and  defend,  and  set  the  cause  for  hearing 
upon  its  merits,  the  Judgment  to  stand  as  security.  The 
defense  to  the  note  by  defendant  Langknecht  was  a  denial  of 
the  execution  of  the  note;  that  the  same  was  a  forgery  as 
to  him,mamd  that  the  filing  of  the  claim  on  said  note  was 
a  fraud  upon  the  court.  Upon  a  final  hearing  of  the  cause 
on  its  merits,  the  court  found  In  favor  of  the  plaintiff* 
DefendantvLangknecht  only  appeals. 

The  one  issue  before  the  court  was  whether  the 
purported  signature  of  defendant  Langknecht  was  his  signature. 

On  behalf  of  plaintiff,  an  officer  of  the  bank  testi- 
fied that  the  note  was  signed  at  the  bank  by  both  defendants 
in  his  presence,  A .handwriting  expert,  testifying  on  behalf 
of  plaintiff  from  samples  of  defendant  Langknecht 's  hand- 
writing, stated  in  his  opinion  the  signature  on  the  note  was 
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that  of  defendant  Langkneoht. 

Defendant  Langkneoht  testified  that  he  was  never  in 
the  bank,  never  saw  this  officer,  never  signed  the  note, 
and  that  the  signature  is  not  hie.  Defendant  Berning  testi- 
fied that  her  son,  defendant  Langknecht,  was  never  near 

the  bank  ofl  the  occasion  in  question;  that  he  did  not  go 

- 
to  the  bank  with  her;  that  her  son  did  not  sign  the  note; 

and  that  the  purported  signature  of  defendant  Langknecht, 

on  the  note,  Is  not  his  signature. 

In  rebuttal,  plaintiff  called  William  S»  Newburger, 

a  member  of  the  bar,  as  a  witness*  It  appears  from  his  testi- 

mony  that  defendant  Langkneoht  consulted  him  with  respect  to 

having  the  Judgment  against  him,  by  confession,  vacated*  It 

is  now  urged  by  defendant  that  the  court  should  have  excluded 

some  of  his  testimony  on  the  ground  of  privileged  communica- 

tion  between  attorney  and  client*  The  testimony  he  gave  . 

with  respect  to  defendant  Berning  cannot  now  be  complained  of, 

because  the  Judgment  by  confession  as  to  her  was  not  vacated, 

and  she  does  not  appeal  from  that  Judgment*  As  t©  defendant 

Langknecht,  Newburger  was  asked,  on  direct  examination,  with 

respect  to  the  signature  on  the  note  sued  upon;   "Mr*  Runke: 

I  hand  you  Plaintiff's  Exhibit  1  in  evidence,  and  ask  yoti 

if  that  appears  to  be  hie  signature,  there,  from  your 

i 
experience?  Mr*  &ager:  I  object  to  that,  there  has  been  N 

\ 
no  foundation  laid  and  he  isn't  qualified.  He  hasn't  been  \ 

'■"'. 

qualified  as  to  whether  or  not  he  had  knowledge  of  his  hand-VX^ 
writing*  The  Witness:  I  have  had  occasion  to  observe  his 
handwriting  from  time  to  time*  Based  on  that  observation 
and  t  e  signature  before  me,  I  have  an  opinion  as  to  the 
genuineness  of  that  signature,  My  opinion  is  that  it  is 
his  signature*" 

No  objection  was  made  to  this  question  upon  any  ground 
of  privileged  communication,  nor  was  there  any  motion  to 
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strike  out  the  testimony  upon  that  ground.  The  objection 
of  privilege  cannot  now  toe  raised  for  the  first  time*  There 
was  no  other  testimony  elicited  from  this  witness  on  direct 
examination,  as  affecting  defendant  Langkneoht,  which  would 
toe  objected  to  on  the  ground  of  privileged  communication. 

The  evidence  in  our  Judgment  atoundantly  supports 
the  finding  of  the  court,  and  the  finding  is  therefore  not 
against  the  manifest  weight  of  the  evidence* 

The  Judgment  of  the  Municipal  Court  is  affirmed. 

AFFIRMED. 
Niemeyer,  P«  J»,  and  O'Connor,  J*,  concur. 
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JACK  and  JILL  PLAYERS,  a  Cor- 
poration not  for  profit,         ) 

Appellee,        ) 

-  )  APPEAL  FROM 

)  SUPERIOR  COURT, 
CITY  OF  CHICAGO,  a  Municipal  Cor-  )  COOK  COUNTY, 
poration,  and  JOHN  0.  PRENDERGAST,  )  I  / 

Police  Commissioner  of  the  City  of  ) 

Chicago,  j 

Appellants*.     ) 

) 

MR.  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  filed  a  complaint  in  chancery  to  enjoin 
defendants  from  hampering,  molesting,  disturbing,  and 
hindering  plaintiff  in  the  operation  of  a  vocational  school. 
After  the  issue  was  joined  the  case  was  referred  to  a  saster 
in  chancery  who  took  evidence,  made  up  his  report  and 
recommended  an  injunction  as  prayed  for.  Objections  were 
overruled,  they  were  ordered  to  stand  as  exceptions,  and 
after  hearing,  they  were  overruled  by  the  chancellor  and  a 
decree  entered  in  accordance  with  the  recommendations  of  the 
■aster*  Defendants  appeal. 

The  sole  question  for  decision  is  whether  plaintiff  was 
required  under  the  ordinance  of  the  City  of  Chicago  to 
obtain  a  license  before  it  was  authorized  to  conduct  the 
entertainments  which  it  produced  in  connection  with  the 
school.  In  the  trial  court  plaintiff  took  the  position  that 
the  ordinance  was  not  applicable  and  that  no  license  was 
required  while  the  defendant  City  and  its  officials  contended 
to  the  contrary.  No  brief  has  been  filed  in  this  court 

■ 

©n  behalf  of  plaintiff. 

The  record  discloses  that  plaintiff  was  incorporated 
(not  for  profit)  by  the  State  of  Illinois,  August  6,  1946, 
"To  operate  and  conduct  a  training  school  for  speech  and 
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theatre  arts."  This  was  the  same  business  in  which  Marie 
Agnes  Foley  had  been  engaged  for  many  years  before  the 
incorporation  and  afterwards  she  continued  to  operate  in 
the  same  manner.  The  school  was  carried  on  for  the  purpose  of 
teaching  children  from  the  ages  of  4  to  18  years  in  dramatic 
art  and  hlstronica  and  for  the  last  fiv*  years  it  had  been 
located  at  130  East  Delaware  Place,  Chicago.  The  evidence 
further  discloses,  and  the  master  and  chancellor  found  that 
plaintiff  teaches  the  children  "dramatic  art,  speech  and 
microphone  technique  in  connection  with  which  studies  are 
the  simulation  of  and  actual  performance  by  the  students  of 
various  plays  and  dramatic  exercises;  that  for  the  purpose 
of  practical  experience  it  is  advisable  that  such  exercises 
and  performances  be  conducted  before  an  audience  to  get  the 
reactions  of  the  audience  and  of  the  students  during  the 
simulated  performance."  That  subscriptions  were  sold  to  the 
parents  of  the  students  and  to  their  immediate  family  and 
friends.  That  performances  by  the  students  are  given  from 
time  to  time  at  which  their  parents  and  relatives  appear. 
That  subscription  tickets  were  sold  at  the  beginning  of 
the  season  for  #10  but  later  in  the  season  Individual 
tickets  would  be  sold  for  $1   each.  That  relatives  and  friends 
are  the  only  ones  to  attend  the  performances  other  than 
educators  and  members  of  organizations  such  as  Off  The  Street 
Club,  Boysr  Club,  Associated  Charities  and  Orphan  Asylums 
who  are  admitted  without  charge.  That  each  student  pays 
#10  per  month  or  $15  for  2  in  one  family.  That  on  July  23, 
1946,  about  11  o'clock  in  the  morning,  an  investigator  of 
the  License  Bureau  of  the  City  of  Chicago,  went  to  the 
premises  at  180  East  Delaware  Place  while  an  instruction 
period  was  in  progress* 

The  master  and  chancellor  found  (while  the  evidence 
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as  to  what  took  place  ie  somewhat  complicated)  that  the  In- 
vestigator did  not  enter  the  school  through  the  door  which 
the  patrons  used*  That  he  spoke  to  Miss  Foley  who  was  in 
charge,  who  was  talking  on  the  telephone  at  the  time, 
and  purchased  a  ticket  for  llo  That  thereupon  the  investi- 
gator served  Mies  Foley  with  notice  that  she  was  violating 
section  104-3  of  the  Ordinances  of  the  City  of  Chicago. 
That  shortly  thereafter  she  wag  served  with  the  notice 
to  appear  before  the  License  Court  for  a  violation  of  the 
ordinance  in  a  qiaal-oriminal  proceeding.  The  case  was 
heard  before  Judge  Charles  S*  Dougherty,  of  the  Municipal 
Court,  and  after  hearing,  was  dismissed  and  Miss  Foley  was 
discharged.  Afterwards  plaintiff  was  notified  "by  defendant 
City,  that' it  would  not  be  permitted  to  give  its  entertain- 
ments without  a  license  and  a  few  days  later,  defendant  Chiefl 
of  Police,  through  his  agents  and  deputies  entered  the 
premises  and  compelled  plaintiff  to  discontinue  its  antici- 
pated performance  and  exercises* 

The  ordinance  of  the  City  of  Chicago  that  defendants 
contend  plaintiff  was  violating  ie  found  in  Chapter  104  of 
the  Revised  Municipal  Code  of  Chicago  entitled,  "Amusements*" 
Sec.  104-1  of  the  ordinance  provides:   "The  word  • Amusement • 
is  hereby  defined  to  mean  and  include  any  theatrical, 
exhibition,  show,  and  similar  entertainment  offered,  operated, 
presented,  or  exhibited  for  gain  or  for  admission  to  which 
the  public  is  required  to  pay  a  fee."  And  sec.  104-3  of  the 
ordinance  provides  that  "No  person,  either  as  owner,  lessee, 
manager,  officer,  or  agent,  shall  give,  conduct,   produce, 
present,  or  offer  any  amusement  specified  in  the  preceding 
section  without  first  having  obtained  a  license  therefor." 

The  master  further  found,  and  his  findi4g  was  approved 
by  the  chancellor,  "that  plaintiff  does  not  either  as  owner, 
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lessee,  manager,  officer  or  agent,  give,  conduct,  produce, 

or  offer  any  amusement,  theatrical  exhibition,  show  or 
similar  entertainment  for  gain  or  for  admission  to  which 
the  public  is  required  to  pay  a  fee*" 

We  think  it  clear  that  the  evidence  was  wholly 
insufficient  to  show  that  plaintiff  was  selling  tickets  to 
the  public,  even  if  we  assume  that  the  testimony  of  the 
investigator  who  purchased  a  ticket  on  July  23,  1946,  was 
literally  true*  And  we  are  further  of  opinion  that  the  master 
and  chancellor  were  correct  in  finding  in  effect  that  plain- 
tiff did  not  sell  tickets  which  permitted  the  public  to  attend 
the  performances;  but  we  are  unable  to  agree  that  the 
"theatrical  exhibitions"  were  not  conducted  for  gain  by 
Miss  Foley*  As  above  stated,  the  students  were  charged  tuition 
of  $10  per  month  or  $16  for  2  In  one  family  and  that  the 
parents,  relatives  and  friends  of  the  students  purchased 
"subscription  tickets"  for  §10  at  the  beginning  of  the  season 
and  later  in  the  season  such  tickets  were  sold  to  them  for 
#1  for  each  performance*  The  charge  made  for  subscription 
tickets  brings  plaintiff  within  the  definition  in  the  ordinance 
and  requires  plaintiff  to  have  a  license*  Miss  Foley  testi- 
fied she  retained  $75  per  week  and  paid  teachers  whom  she 
employed  to  assist  her,  weekly  sums*  The  fact  that  Miss  Foley, 
who  had  been  conducting  the  school  for  several  years,  caused 
the  plaintiff  corporation  to  be  organized,  we  think  is  wholly 
immaterial  under  the  facts  disclosed,  for  she  continued  to 
operate  the  school  as  she  had  done  for  many  years  even  after 
the  incorporation*  The  obtaining  of  the  charter,  was,  at  most, 
merely  colorable  as  nothing  was  ctone  und^r  it* 

For  the  reasons  statti,  the  decree  of  the  Superior  court 
of  Cook  county  is  reversed  and  the  cause  remanded  to  dismiss 
the  complaint  for  want  of  equity* 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 
Niemeyer,  P.  J*,  and  Felnberg,  J.,  concur. 
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WILLIAM  H.  MURPHY,  )  f""\ 

Appellee,     )  ^ 


v. 


)  APPEAL  FROM  MUNICIPAL 
) 


NORINE  QUINLAN  and  JAME8  J,      )  COURT  OF  CHICAGO, 

QUINLAN,  ) 

Appellants*    ) 


Appellants* 
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MR.  PRESIDING  JUSTICE  NIEMSYSR  DELIVERED  THE  OPINION  OF  THE  COURT, 

Defendants  appeal  from  a  Judgment  in  a  forcible 
detainer  action  ousting  them  from  possession  $J.  premises  in 
which  they  were  conducting  a  tavern  under  a  written  lease. 

It  is  difficult  to  treat  this  appeal  seriously.  It 
is  one  of  too  many  cases  recently  brought  to  this  court  the 
sole  purpose  of  which  appears  to  be  retention  of  possession 
of  the  premises  pending  an  appeal,  In  this  case  the  first 
objection  raised  by  defendants  is  the  alleged  failure  of 
plaintiff  to  comply  with  paragraph  1,  section  6,  Federal 
Rent  Regulations  for  Housing,  as  amended.  This  objection 
is  withdrawn  in  the  reply  brief,  plaintiff  having  suggested, 
what  must  have  been  known  to  defendants1  counsel,  that  the 
Federal  Rent  Control  Act  did  not  apply  to  commercial  property. 
It  is  uncontro verted  that  defendants  failed  to  pay  the 
January  1947  rent  and  that  defendants1  check  for  such  rent 
was  returned  by  the  bank  because  of  insufficient  funds* 

The  sole  remaining  defense,  after  withdrawal  of  the 
alleged  defense  of  failure  to  comply  with  the  federal  rent 
regulations,  is  that  plaintiff  failed  to  notify  the  defen- 
dants that  their  check  had  been  dishonored  by  the  bank, 
and  certain  sections  of  the  Negotiable  Instruments  Act 
having  no  application  to  the  present  case  are  cited. 
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Defendants  are  chargeable  with  knowledge  of  the  condition 
of  their  bank  account  when  drawing  checks,  and,  notwith- 
standing they  claim  to  have  had  on  deposit  in  the  hank  in 
a  savings  account  the  sua  of  18,000,  the  record  is  silent 
as  to  any  offer  to  pay  the  January  rent  admittedly  due* 
The  judgment  is  affirmed* 

AFFIBMED. 

Feinberg  and  O'Connor,  JJ«,  concur* 
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masm  waxcm  aad  oouos  mx&wt, 

Apgellaats, 

v. 

J0K8  &?*£&,  H'jaA  £*&$*  ana  Jom 
a.  QSkftaKk,  Jr.,   as  Haeter  la 

Chancery  of  the  Circuit  Court  of 
Coo*  County,  Illinois, 


hsu  mixes  suims  sn^fimii  *k  &m§  or  **■.       ssf. 

la  a  eossplaiat  filed  in  the  jJBiala  Court  of  Coo*  County 
by  Sugeae  Wright  and  Oeldie  aright  against  Jeha  %aa«,  Htrja 
and  John  A.  Cerveaka,  /r.,  a  Master  la  Chaacffry  of  that  court, 
plaintiffs  alleged  that  oa  October  1®,  wm  Clarissa  Uiaglois, 
then  the  owner  of  certain  described  real  estate  located  In 
made,   executed  aad  delivered  to  plaintiff*  *her  certain  eoatr&et" 
In  writing,   in  and  by  vhiea  she  agreed  to  convey  to  plaintiff a,   for 
a  valuable  consideration,  all  her  right,   latoreat  ana  title  to  the 
real  estate;     that  the  contract  <*haa  'been  lost,   .mislaid  or  destroyed 
so  that  the  ease  oaaaot  be  attached  hereto  and  made  •  part  hereof4; 
that  "immediately  upon  the  Baking  and  delivering  of  said  contract 
to  the  plaintif fa, B  they  "did  take  possession  of  mid  premises  and 
have  at  all  times  aiaoe  the  said  10th  day  of  October,  18SS,  and 
are  now  in  poeseasioa  of  said  above  described  areAUM";     that  they 
have  "fully  compiled  and  carried  out  all  of  the  taras  and  condi- 
tions of  said  ©oatraet  to  be  performed  h^  them";     that  oa  February 
£8t   1$37  a  blU  of  eoaplalat  was  fUed  in  the  Olroult  Court, 
§?S7  0  1S48,  purporting  to  be  slgaed  and  sworn  to  by  oae  Ceerge 
HOUrea  as  plaintiff,  and  naming  as  def eadaats  Clarissa  Laaglcia, 
Chleag©  fitle  &  Trust  Company,  ffcoaae  J.  Courtney,  State*  Attorney 


of  Cook  County,  Eugene  Massey,  John  J.   Sunn  Goal  Company,  Soble  J. 
buffer.   County  Superiateadeat  of  schools  of  Cook  uoaaty,  The  Couaty 
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of  Coon,  a  Municipal  serporatioa*  *<&*  Bo*  *eancdy,  Henry  Lloyd, 
J  ernes  Harrison,   Oh  rlie  Robertson,  John  MM  Thompson  and  Unknown 
Owners**     that  in  the  latter  bill  of  eeaplsint  It  was  alleged 
that  Seorge  MM  was  me  owner  of  a  promissory  note  for  1^,600,* 
aaoe  and  executed  by  Mary  0.  Barrett  on  M^reh  1,  1924,  which  note 
was  secured  by  a  trust  deed  of  even  date  therewith,   conveying  me 
reel  eetate  to  the  Chisago  fltle  a  Srust  Company,  as  trustee*  mat 
the  latter  bill  further  alleged  that  default  la  me  payment  of  me 
note  had  been  made?     and  that  me  plaintiff  therein,  George  HoSvca, 
prayed  that  me  equity  of  redemption  In  the  real  eetate  be  foreclosed 
sad  that  the  real  estate  be  sold  to  satisfy  me  amount  due  on  me 

no  to. 

The  complaint  further  alleges  that  en  October  14,  1938, 

pursuant  to  a  petition  by  Ceerge  Jteffitren,   me  aireult  Court  in  oause 
#5?  C  1848  entered  m  order  finding  that  he,  ttcSvaa,  had  no  bene- 
ficial interest  in  me  "notes*  and  trust  deed}     and  that  on  Marsh  6, 
1944,  pursuant  to  a  petition  filed  in  oause  #3?  0  1840,   me  court 
entered  an  order  substituting  John  '£p***  as  plaintiff  therein, 
riaintlff  further  alleged  that  on  March  6,  1944  mere  was  *no  such 
person  living  or  in  being  as  John  Spans j     that  me  John  spaas  men- 
tloned  in  said  petition  was  a  mere  fiat  ion*}     mat  plaintiffs  were 
not  made  parties  defendant  to  me  original  or  amended  bill  to  fore- 
close}    mat  m  summons  was  Issued  or  served  upon  men?     that  the 
attorney  for  plaintiff  in  Circuit  Court  ease  #S?  S  1846  and  me  at- 
torney who  "filed  me  emended  bill  of  ommplaiat  therein  on  behalf 
of  me  said  fictitious  John  Spasm*  well  anew  at  the  time  of  me 
filing  of  the  bill  of  eeaplaint  and  the  aaandad  bill  of  complaint 
mat  plaintiffs  therein  were  «in  poeoession  of  me  above  described 
real  estate  under  m&  by  virtue  of  me  aforesaid  contract. 8     In 
their  complaint  plaintiffs  say  mat  me  failure  to  neks  men  parties 
defendant  in  cause  #37  0  1848  was  a  fraud  upon  men  and  upon  the 
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elosare  **•  aatared  ia  Cirauit  Oourt  es#e  #5?  0  1S4S;     that  Xartar 
ia  dh^oary  1)111 1  Hill  WH  «irootea  *•  ®®*«  «■  •**  **  *  dttllW 
to  UN  purohaaar  *  oortiflaata  of  M     Ml  *  Mny  10,  W4  i» 

offers  «*  roai  «**•  i*  **  «u*i  **  pmmm  *&*  mmm 

to  John  spaas  aft*  Marja  Spaas*  ***  **fc  M  |Ml  «**§     **  *a 
Hay  86,   1044  aa  oraar  *ae  aatsrsd  ia  that  Ml  approving  tha  rapor* 
of  mm     *****  »  aartifioata  If  *®1*  M  aaoordliigly  isim**?     aa& 
that  Master  earT*a*a  has  'ttl^lW^  to  ^  &  4«4  ftf  «I0  »ai 

est^to  to  im  pt^  niniwiinn  *  *•  m  m**>*  **•  ®s*a*  @3? 
ottomty,  mmm  mmm*  mmmm*  mmm  ®&^** ****** 

ha  tatered  v&o&tiag  m&  b&l&Xm  &>*  &**«»*  *»  mm  **  &s*f 
#3?  e  IB4S,  Taaatiag  tha  or&ar  thartia  spi»r©?iiig  tha  raport  of  sala, 
aaolariag  tha  m*%m***  of  wm  to  ba  mk  *£  aajoiaiiiii  SSaata* 
Oarvaaka  fro®  issuing  a  aftaft  to  tha  raal  tatata. 

A  »oti©a  to  "stri&e  sftfi  aismisa*  *»  ©oiaplaiat  for  ***** 
of  jurisdiatioii  sad  waat  of  H^  M  ttla*  *  MAf  *  *•» 
Spaas  atta  Mori®  fcpa*«  o»  tha  following  esousa*:     (I)  mat  oft  iN&rtl 
IS,  1S44  a  daoras  KS*  antarsA  la  M  #87  |  iM  *»  ^o*  #  •** 
-Miil(,t,inF  m«ma  jariadiatiaa  of  tha  partial  sua  *a  *■**•** 
■attar  tharaofj     <E|  that  tat  aoapla&at  fail®  to  aiega  faotss     (a) 
that  although  IS  ®Xle®»a  a  aoatraat  It  fails  to  attaah  a  aopy;     (4) 
that  it  «faiaraprasaats  tha  IM  M  *•  ^**®  m®  »at*a«t  is  or  what 
hoeama  of  tha  oo»traot«i     <&)  that  it  falls  to  stata  **i  hiaa  of 
possession  was  tafcan  ia  X§3§  aftd  NSftt3*9  to  *tat*  ^o  f^ot  that  prior 
to  tho  teto  of  Ml  ®*&  tranafar  of  ®i®  praais©®  to  UM  interveaiag 
pstitioaara  ^at  thay  ha€  dafaait«&  aaa  ahaa4oa«a  *h«  oontraet,  aao 
prior  to  th«  *&***  of  tha  tait  t©  forooloaa  th*  tmat  d««d  aa4 
aotaa,  iagana  m#*  »^  feMi  «s^ioyot  aa  ouitooiaa  of  tha  praaisae 
for  the  owaar  of  tha  jMllffH,   ^&  »*o  aaw  Mi  la  aotual  physioal 
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Umillii  **  ***&  premises*;     (©)  that  fee  eonplaiat  *misinforned 
the  ©oust  in  stating  it  had  tarried  out  all  fee  terms  and  ©audi- 
tions of  8*16  ooatraet  to  be  performed  by  them  in  that  fee  eontraot 
to  which  feey  referred  provided,   among  other  MM   feat  they  were 
to  assume  and  pay  the  mortgage  whieh  was  foreclosed  and  they  did 
not  pay  any  parts  ©f  the  principal  or  interest*  and  by  their  bill 
they  admitted  that  it  me  in  default  at  the  tine  of  the  filing  of 
suit  #37  0  1848*;     <7)  feat  fee  petition  of  CSeorg©  MeJSiren  in  esms* 
#37  0  1848  stated  that  "John  spase  was  the  owner  of  the  mote* 
taught  te  b©  foreclosed  and  that  no  one  elae  had  any  interest  in 
the»s;     (S)  that  the  allegation  of  fee  ©©mplalut  feat  on  Jt&reh  8, 
1944  there  was  no  such  person  Hiring  or  in  being  as  John  apmse  and 
feat  he  was  a  at**  * fiction*  was  a  *aere  supposition  without  found- 
ation in  fast,  substance  or  law*;     and  (9)  that  the  eaurt  was  with- 
out jurisdiction  to  hear  or  detemlne  any  allegations  stated  in 
the  complaint  "because  the  same  subject  matter  is  pending  before 
this  oourt  in  suit  #37  @  184a. * 

Concurrently  with  fee  filing  of  their  notion  to  strike 
and  dismiss,  J©hn  %»ass  ®M  Harja  spate  also  filed  a  petition 
alleging  feat  on  February  11,  1038  they  entered  into  a  ©entrant 
with  the  Mutual  fenagesent  Sosapany  of  Chicago  to  acquire  title  to 
the  Ghieago  real  estate  in  exchange  for  a  farm  in  Adams  bounty, 
wiiilillij     feat  suoh  eontraot  provided  feat  in  eonsider&tiom  of 
the  *  transfer*  of  fee  Wisconsin  farm,  fee  Mutual  Management  Qoaspany 
of  3hl©ag©  would  transfer,   assign  and  sell  to  then  a  first  mortgage 
evidenced  by  principal  promissory  "notes*  in  the  swegatt  of 
«#g7#SO0*  secured  by  a  trust  deed  on  the  MftRfi  real  estate;  that 
the  Mutual  Management  Soapany  would  •foreclose*  fee  trust  deed  and 
deliver  to  then,  John  Spans  and  Harja  4n*M,  wifein  six  isonfes  a 
master*©  certificate  of  sale  as  shown  by  the  terms  end  provisions 
of  fee  eontraot  *now  ready  to  be  offered  in  evidence  m  petitioners' 
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©:shibit  #1*}     that  ©a  February  8?»  183*  eaus©  #3?  «J  1848  wag  filed 
la  the  Olrault  e©art  to  *fer©©l©8©  th©  trust  d©ed  and  notes*}  that 
mlatF  .D«wti  wae  appals***  r«©  elver  for  the  premises }     that  prior 
to  tat  filing  of  tb«  bill  t©  fare©!©©*  Sugea©  JJgH  had  b«e»  **- 
ployad  as  "austodlatt  ©f  ©aid  buil&imi  fey  th©  own©**}     that  four  days 
Ppi©r  t©  th«  filing  ©f  tfc©  Mil  t©  for*©!©*©  &u@eae  i*right  had 
filed  a©afea»l©»  li*aa  la  whieh  h©  ©fated  that  h©  was  the  8eust©diaas 
for  Olarisaa  1-saglois  and  th©  Mutual  Management  Oempaay  *ts>v  w©*& 
sad  labor  that  he  had  fen©  at  their  ap©elal  iastaae©  tad  ifiqplati* 

fh«  petition  further  alleged  that  prior  t©  th©  tu&e 
lugen©  ^ri#*t  was  ©ployed  by  the  ©wa©r  as  iUftllllW  ©a  Oetohar  18, 
18So,  h«  ha&  «nt©r«d  iat©  &  ©aatraet  to  parahaa©  the  preai*©*  and 
to  assuas  ©ad  pay  the  * first  aortgsg©*  and  to  ©spend  ©©rtaia  a©a«y© 
dalag  repairs?     that  subsequent  t©  th©  making  ©f  th©  ©oatr&ot  ay 
ingea©  nn@h*  h©  » abandoned*  it  and  »$©▼©  it  up  t©  t&«  a©H©r*| 
that  thereafter  he  was  employed  ay  her  as  "eustoaian  sad  earetekar 
t©  d©  certain  repairs  for  her*}     that  on  January  88,  1©38  a  dear©© 
©f  fareelosar©  w&e  entered}     that  on  Oetaber  1*,  18®8  &©orge  pffiMM 
filed  a  *dl«elaia©r  ia  said  ©our*,  whieh  was    la  aaeordaao©  wi*fe 
the  proTisioa©  of  th©  ©ostraot  to  th©  petit  loners*  deolariag  that 
ha,  ©r  no  ©a©  else  had  any  interest  la  said  premises  tseept  John 
spas*,  *h»  hold©*  sad  owner  ©f  said  note©  and  was  thereby  di*~ 
©hargad  by  th©  ©©art*}     that  la  January*  1844  MM  petitioners  ap- 
peared before  a  ©haaeellor  ia  th©  Sirouit  e®urt  *far  leave  t©  a© 
eabstitated  ss  parties  plaintiff"}     that  the  ©©art  set  th©  ®m&% 
for  hearing}     that  after  a  full  hearing  a  fieare©  mm  wit****  ©a 
April  12*  1844}     mat  on  lay  10*  1844  the  aaatar  salt  th©  preais©© 
t©  p©tition©rs,  who  w©rs  th©  highest  bidiars*  for  ©ash}     that  a 
aasttr's  ©ertifleat©  wan  issued;     that  ©a  &sg**t  1©,  184a  the  period 
©f  reaaasptioa  (expired;     that  subsequent  t©  th©  expiration  of  th© 
period  of  redemption,  sugea*  ftftgat  sad  §©14ie  bright  nad©  *diw©r© 
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aotloas  m  the  Slreuit  Court  la  ease  #W  ©  3.®*$**  waieh  were  *ewer- 
ruled,  etrtafcea  »ad  diaalaaed*  ay  the  ehaaoellor  la  ©otofcer,  l»4*j 
mat  In  July,  194©  aialatifff  filed  &  ooaplalAft  la  the  superior  Gourt 
•which  was  sad  la  the  a&ae  ©oaplaiat  that  is  before  the  ©ourt  aow«} 
that  me  ease  was  transferred  froa  the  m****»  Sea**  t©  fee  aireult 
c©urtj     that  ^thereafter  nothing  was  San*  ewsept  the  plaintiffs  sad 
their  attorneys  I -tated  that  If  John  lipase  w&e  proSueed  that  they 
*©*sld  dismiss  the  eatlre  proeeadiag.  sad  that  If  he  were  not  $m- 
mm  *»**  **•  laaediately  praaeed  with  their  ease*;     that  plai*. 
tiffs  »did  nothing  aatH  after  ©etofcer  U,  MP*|     that  aa  that  day 
def  ©adnata*  notions  to  atrlke  Mid  dismiss  were  presented?       that 
pisiatiff «  were  granted  a  p^is^aaeBeat  ©f  10  days,  ^*%m  M*  Ift* 
plaintiffs  "went  late  the  Gireult  §©urt  end  filed  m®  hill  aow 

pending. * 

She  petition  former  states  that  Sageae  wi^M  *ia  aet 

nav  nor  has  he  been  la  native  peagesslea  ©f  said  praslees,  If  at 
all,  slase  pri©r  t©  Febm&ry,  lf>36»j     mat  la  X9m  he  was  alloyed 
by  ^e  sanest  of  the  owners  of  me  presiiee*  as  ©aretaher  sad  one- 
todian  and  t©  do  ©ert&ia  repair®  oa  the  preialaes$     that  stttaaejttmt 
thereto  he  remained  as  au@h  ©aretm&er  tad  evato&iaa  la  me  eapley 
©f  falser  Sawee,  who  w  me  reoeiver  appointed  hy  me  ©©art  la 
ease  #3?  S  1848;     mat  after  the  <tlseh&r«e  of  Manser  ©awes  as  re- 
oeiver *»  there  was  a©  ©ae  la  possession  of  eaifi  preaiae*  ©jsaept 
vagrants,  setters  sad  trespassers  natil  solatia©  la  me  year 
XSHSS*;     that  m  IM®  Ba^eae  wi**«  and  doldie  urisjbft  ®ess&t  Mi  me 
iapsrlor  Court  and  filed  ease  #42  I  17109,  asking  for  ©peel fie  pas?- 
foraaaee  of  a  ©entrant  that  was  not  la  ©%iet©a©e8$     that  plaintiffs 
were  aware  of  the  f  ©reel© ear©  of  me  saortgage  ©a  the  prealaea} 
that  aigeae  aright  wee  eapleycd  ©y  the  reoeiver,  Falaer  Sawea, 
worked  'far  hi»  and  was  paid  hy  Ma  for  me  services  he  readered 
as  oustediaa]     that  stths©«pently  he  was-  employed  hy  Franklin  iSutnal 
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Insur  Jise  feWM9  m&  Slariaea  Laaglois,   ath#  owners  of  laid 
ftfffff*;     that  lie  filed  asohaalee  liens  for  »i*k  M  MlMl  !•**■ 
formed  at  their  epeeial  inst&nee  *ad  request}     mat  at  the  tlon 
of  the  filing  of  o&»®  #8*  0  1848  mere  was  pualieatioa  for  aafeaom 
ewnersj     that  mgeae  wight  MM  IM  ^®  ®u**  M  peneiogj     that 
he  did  not  intervene,    that  the  court  *h&a  a®  Jarisdietioa  ay 
reason  of  me  fa«t  that  ia  1»i  dtaroa  eatered  April  IS,  1S44  the 
court  specif leally  reserved  Jurisdiction  at  the  midfeet  natter*} 
that  *if  plaintiffs  had  any  **&&$  ®*n  Wffl  sa*d  aast  be  adjudl* 
e&ted  la  suit  #3?  <3  l@4a»;     that  JBaieae  bright  **  *  receiver  «a4«r 
and  by  virtae  of  an  order  of  tiie  iaperlor  Oourt;     that  t&are  is  a 
deficiency  decree  of  HI*  000]     1&&t  the  r«ats  and  profits  are  feeing 
esgassadered;     end  that  the  building  is  being  s&saaaaged.     Sit  peti- 
tloa  prays  that  a  iaorao  be  entered  dismissing  the  caaae  for  "want 
of  Jurisdiction  and  for  MA  of  equity*  at  plaintiff©'  costs,  and 
that  the  ®aat«r  ho  directed  to  issue  H*e  deed.. 

Master  <^rveafca  answered,  stating  tfen*  ay  virtue  of  tba 
decree  entered  «frU  10,  1044  la  Sireult  Sswl  aaaa  #$?  0  1840  ho 
sold  the  roal  ostato  oa  May  10,  1S44  to  &$R  %ase  and  Marja  spas*, 
hit  wife,  m  Joint  tenants,  they  being  the  successful  bidder*  at 
the  sal©?     that  ha  l»«*®d  a  aaator1*  certificate  therefor;     that 
a  copy  of  m  oortifloato  was  filed  for  record  la  the  reooreer'g 
offloa  oa  Kay  Eo,  1®44|     that  ^o  purchasers,  their  representative* 
and  assigns  beosae  entitled  to  a  master*  t  deed  for  the  pr*»i*e* 
oa  august  U*  194©i     sad  that  ao  deed  had  up  to  ^®  NP  of  tho 
answer  been  Issued,  aor  had  aay  redesaption  been  aado  ap  to  the 
aato  of  the  filing  of  tho  MM*     MM*  Oerven&a  ashed  «aat  tho 
court  lastraet  sad  protoot  ala  ia  ^o  aattor  of  feo  Issaaaoo  of 


On  Btceabor  23,  l§46  defaodents  aoved  to  strtt*  mik 
dlcaslsB  ths  c^ass  "for  want  of  Jurisdiction  Ml  of  equity*  based 
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on  the  written  sseUea  aad  patltlea.    «be  enaaeeUor  set  sbe  *potiea 
*ad  petition  ibr  keying  ©s  February  10t  l®*?*  *    **  order  entered 

February  10,  MMff  states  that  tbe  *eourt  fe&Ying  JWWftiiXi  tba  bill 
of  ©osapXaiat,  tae  aotlea  aad  petition  to  strike  sad  dlsaiss  and  Hi 
season  te  of  oounssl  for  aU  parties,   flada  that  It  ans  JuriedietieR 
of  t&e  parties  and  the  aubjeet  matter  hereof**  aa&  ^ordered,  ad- 
judged  sad  deeresa  IM  the  aatlen  to  strike  and  dismiss  the  bin 
of  Ijiglin^r  **  suataiaed  and  that  the  eaapl&iat  be  dismissed, 
ffee  reeerd  &>«s  not  show  that  piaiatiffs  elected  to  stand  ©a  their 
©oupXaiat.     fhey  appealed  fwa  the  a««i^®  dl«^issiag  the  eoaplaiat 
and  ashed  that  fee  deeree  be  warned  and  the  OSStt*  remaned  with 
directions  that  defeadsata  be  required  to  answer  the  ©oispXaint. 

All  r*aeoaahie  jtlf^ttfii  ***  indulged  Xa  favor  of  ike 
correctness  of  the  deeree.     !rror  is  aewer  prcmissd  an  appeal,  the  , 
burden  of  abowiag  error  ia  the  record  le  oa  the  appeUaat.    The  de- 
cree reeltee  that  the  ©HaaaeUar  eoaeidcred  the  ae*plaiat#  the  an. 
tiaa  sad  petition  gad  heard  tho  arpmeate  of  ©ouasel.     me  aetiaa 
to  diamisa  ma  the  petition  ware  anoaaloua  pleadings  aad  the  pro- 
oedure  fallowed  was  irregular,     fbe  sotioa  to  &is®isg  aoiabiaed  aa 
attack  oa  the  eoaplalat  with  sa  aaewer.    the  petition  recited  matters 
bsyoad  me  four  earaere  of  the  ©©aplaiat.    M  dourt  ©oasidared  to 
•aaplalnt,   feg  saotioa  to  disaia*  and  the  petition,    ft*  record 
does  not  show  say  objection  to  this  proeedura.     It  will  be  observed 
that  aaay  of  the  factual  allegations  is  the  petition  are  matters 
of  reeord  in  the  eirouit  cfcurt.    ffeare  was  no  motioa  to  dismiss  19mi 
petitioa  ^ad  ao  aaewer  hereto,     ^bile  it  is  proper  to  file  a  ssetiea 
to  strike  certain  parte  of  the  eeaplaiat  sad  to  aaawer  etker  parte, 
it  iff  i^roper  preetlee  to  aaawer  aa  to  setters  soy^t  to  be 
etrlekea.     A  aotioa  to  di amies  ©f  to  strike  proaeads  upon  tbe 
grouad  mat  afeaittiag  tbe  facts  stated  in  tba  bill  %»  be  true,  tba 
plaintiff  le  net  entitled  to  tba  relief  eoagbt.     Wm  sotisa  admits 
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all  allegation*  well  pleaded.     It  does  not  adait  eonelusisas  of 
law  or  conclusions  of  fact  unsupported  by  allegation*  of  specific 
facte  upon  whieb  such  conclusions  wit.     **P<»»  9N  bearing  of  a 
taction  to  dismiss  or  to  strike,   the  sliegatioas  of  the  oonplsiat 
ifttote  taken  ©est  strongly  cpSMt  the  plexor.     Plaintiffs  Sid 
not  include  in  the  recsord  a  report  of  proceedings  at  the  hearing. 

fhe  complaint  states  that  Ol&rlssa  L«aglois  was  the 
and  that 
owner  of  the  real  catatonia  October,  ISS©  she  ******  into  a  con- 

tract  with  llirtimfftf  to  convey  to  them,  for  a  *el»&ble  consider- 
ation, all  nor  right,  title  sad  interest  in  the  real  estate,     me 
contrast  h&e  been  lost,  mislaid  or  destroyed.     Plaintiff*  do  not 
plead  or  attach  a  oepy  of  the  eoatraet,  or  say  that  a  eopy  is  un- 
available, nor  do  they  state  the  terns  of  the  contract.     We  gather 
fro®  the  eoapl&int,  however,  that  the  agreement  provided  that  they 
would  take  title  subject  to  an  indebtedness  of  $BQ,8Q0,  repre- 
sented by  promi«si©ry  nates  sad  secured  by  a  trust  deed.  In  February* 
192??  Saorge  MoSsen,  the  holder  and  owner  of  the  aotee  secured  by 
me  trust  deed,  filed  a  eciapl&ittt  to  foreclose  th®  equity  of  re- 
demption.    On  Ifcareh  6,  1&44  the  court  ordered  that  John  ipass  be 
substituted  as  me  plslntlff .     flaintiffe  in  the  ease  at  bar, 
Sugen*  bright  and  fiddle  Wright,  were  not  sate  parties  to  me 
foreclosure  suit,     m  ipril  12,  WM  a  decree  of  foreolosure  was 
esterad.    ©n  May  10,  1944  Master  Cerveaka  **%*  me  vend,  estate  to 
John  Specs  and  Marja  Spaas  as  Joint  tenants.     On  toy  ^#  l§fi  the 
sale  was  confirmed. 

?lalatl*fs  alleged  perforaanee  of  Hi  contract,  fhough 
the  document  called  me  eontraet  be  lost,  plaintiffs  eould  never- 
theless plead  the  contents  thereof,  without  knowing  me  terns  of 
the  eontraet,  a  person  reading  the  oosplaint  eould  not  know  what 
eontraet  plaintiffs  performed.  flalatiffe  assert  that  their  com- 
plaint is  not  founded  upon  the  written  contract  and  that  me 
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tract  is  mentioned  in  the  complaint  only  to  infers  the  ©©art  that 
plaintiffs  have  m   interest  in  the  foreclosure  suit.  It  is  obvious 
that  the  seXIng  of  the  contract  is  as  essential  allegation  of  the 
©oaplaint.  whatever  ri^fcta  plaintiffs  dais  are  baaed  on  the  ©oa- 
tract.  *ar.  2  of  the  ©oiaplaint  alleges  the  saving  of  the  contract; 
far.  3  the  taking  possession  thereunder;  Sex.  4  that  plaintiff© 
fully  complied  with  the  terse  of  the  eontraet;  and  far.  10  that 
the  attorney  fa*  plaintiffs  In  the  foreclosure  suit  well  fcaew  at 
the  tine  of  the  filing  of  t&e  complaint  and  the  assaded  ccsplaint 
therein,  that  plaintiffs  herein  were  in  possession  of  the  real  es- 
tate 'under  ®ad  by  virtue  of  the  afcreaaia  contract.*  flaiatiffs 
sade  no  effort  under  the  discovery  provisions  of  the  Civil  Iraetlee 
Act  and  the  rules  to  obtain  the  contract  or  a  copy  of  it.  Shore 
is  no  allegation  by  plaintiffs  that  the  indebtedness  secured  by  the 
trust  deed  was  paid,  la  fact,  me  records  of  the  Circuit  Court 
ehow  that  there  was  &  deficiency. 

If  we  assume,  for  t&e  purpose  of  arguosKt,  that  plain- 
tiffs were  in  possession  and  that  they  should  haw  been  sad©  parties 
defendant  to  the  foreclosure  suit,  nevertheless,  it  is  Incumbent 
upon  then  to  show  the  basis  on  which  they  attempt  to  remain  in  pos- 
session as  against  the  holder  of  the  certificate  of  sale,  this  they 
utterly  failed  to  do.  Apparently,  the  chancellor  was  satisfied 
fros  the  pleadings  and  from  the  arguments  of  counsel  sad  the  records 
of  the  court  that  plaintiffs  ad  not  have  any  rigit  to  regain  in 
pesaesalon  as  agalaat  the  purchasers  at  the  sector'*  sale  and  their 
assigns,  the  court  will  not  set  aside  the  decree  unless  plaintiffs 
have  a  right  to  relief  based  en  a  showing  of  their  rights,  fhey 
utterly  fail  to  plead  any  right  to  relief. 

turning  to  the  contention  that  John  %ass  and  Marja 
were  fictitious  pereons,  we  observe  that  the  Circuit  Be*** 
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in  Ml  #S?  0  1348  entered  m  order  substituting  thea  -as  plain, 
tiff*  and  tost  no  attao*  has  been  leveled  against  that  order. 
Plaintiffs  cannot  MM  the  order  in  a  collateral  proceeding. 
Under  the  record,    the  chancellor  did  not  err  in  dismissing  fei 
complaint.     Therefore,   the  decree  of  the  Circuit  Court  of  Soofc 
County  is  affirmed. 

M»g.  f.J.,  and  EIL£¥,   J,    OOSOtfH 
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SBPSKIOR  COimT, 


Appellee. 
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MR. ,  J&ST  IGJE  U1SZ  QSUVEXSa   THE  0PIM0B  OF  SUB  COOKS. 

fMe  la  &  divorce  action.  The  etejuaesllor  granted 
plaintiff  the  divorce  she  preyed.  She  has  Appealed  from  the  parts 
of  the  decree  which  determined  property  rights  and  attorney**  fees, 

Plaintiff,  &  widow,  and  defendant,  a  widower,  were 
married  June  18,  1938.  K©  children  mm  oorn  of  this  marriage, 
laoh  party  at  the  time  of  the  Marriage  had  adult  children.  At  the 
time  of  the  deoree  plaintiff  was  58,  and  defendant  88,  years  of 
age.  'when  they  aarrled  plaintiff  was  paying  on  %  contract  for  a 
deed  to  a  pleee  of  prooerty  on  Hemen  Avenue,  Chicago.  They  Jointly 
nonaged  this  property  until  its  sale  /about  a  fQ&v  and  a  half  later. 
They  joined  in  the  sale  of  the  eon treat  interest  for  $500.  The 
check  for  the  sale  price  VM  is  the  noses  of  both  parties • 

The  proceeds  of  that  cheek  and  1100  furnished  by  defendant 
were  used  to  make  a  down  payment  on  a  building  at  3885  floumoy 
street,  Chicago.  This  oayment  was  made  under  a  contract  for  a  deed. 
The  purchase  prloe  was  $o,S00.  In  addition  to  the  down  payment  of 
*800  the  parties  were  obliged  to  pay  :-40  rser  aonth  on  the  balance, 
ihen  oald  down  to  2,000  the  deed  was  to  be  delivered  to  the®  in 
Joint  tenancy.  This  property  ws.e  a  residence  i*hm   they  bought  it. 
after  they  took  possession  it  was  remodeled  into  four  apartments. 
Until  their  separation  ipril  Z,   1144,  they  lived  together  in  one 
of  the  apartaents.  thereafter,  plaintiff  remained  in  the  apartment, 
collected  the  rants,  ma<3e  the  contract  oayaents  and  met  the 
maintenance  costs* 
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fhe  Issues  aade  by  the  pleadings  were  whether  defendant  was 
guilty  of  the  violent  acts  of  cruelty  eh&rgedj  whether  plaintiff 
wee  the  sole  owner,  or  both  parties  equal  owners,  of  the  flouraoy 
Street  propertyj  and  whether  slaintiff  should  have  aliasony,  expenses 
and  attorney* s  fees  and  a  share  of  defendant's  separate  property. 

The  record  shows  that  the  testimony  in  this  case  was 
taken  before  Judge  Lindsay  in  septeaber  1944.  fhe  transcript  was 
presented  to  Judge  Sehwaba  in  February,  1946.  the  parties  stipulated 
by  their  attorneys  that  the  decision  should  be  based  on  the  plead- 
ings and  the  evidence  in  the  transcript.  The  decree  was  entered 
July  5,  1946, 

fhe  divorce  was  granted  plaintiff,  the  decree  found  that 
the  parties  were  Joint  tenants  and  equal  owner©  of  the  ilourooy 
Street  property.  It  ordered  a  private  sale  between  the  parties  to 
the  one  making  the  better  bid.  The  arose eds  were  to  be  divided 
equally.  It  further  found  that  plaintiff  was  not  entitled  to  alimony 
and  she  was  refuted  a  share  of  def endant' s  separate  srooerty. 
was  allowed  g£00  attorney's  feee  from  defendant's  share  of  the 
proceeds  of  the  sale.  Plaintiff  ©lalas  the  court  erred  in  its  dis- 
poeltion  of  the  Flournoy  street  property,  in  its  refusal  to  grant 
her  alimony  and  a  share  of  defendant's  property,  and  in  its  failure 
to  grant  her  adequate  fees.  These  elalae  present  the  questions  on 
appeal,  There  is  no  cross  appeal. 

It  will  serve  no  r>urwose  to  relate  the  violent  acta  of 
cruelty  committed  by  defendant  on  plaintiff.  Allowance  of  alimony 
is  provided  for  support  and  not  to  punish  the  offender,  auehier,  ?• 
Buehler.  373  111.  «?«.  The  measure  of  the  sua  of  alimony  is  the 
need  of  the  wife  and  the  ability  of  the  husband  to  pay.  lerrfcefc  v. 
Serrlok.  319  111.  146.  Plaintiff  testified  that  she  worked  before 
kfr  marriage,  fop  a  few  months  thereafter  and  then  stopped,  and 
that  ehe  resumed  work  about  one  and  a  half  years  after  the  marriage. 
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An  enployaent  record  beginning  1ft  January  1944  and  ending  in 
August  1944  discloses  that  her  weakly  earnings  ranged  fross  10. 5© 
to  140.37.  she  was  not  able  to  work  at  the  tine  the  testiaony 
was  taken.  There  Is  nothing  in  the  reoord  to  show  whether  she 
did  or  did  not  work  during  the  period  between  the  taking  of  the 
testiaony  and  the  entry  of  the  decree.  Defendant* s  attorney  stated 
to  the  trial  court  that  she  t*aa  working  at  the  ti«e  of  the  entry 
of  the  decree.  W$   think  under  this  state  of  the  record  it  stuet 
be  presumed  ***■*  tfe*  00ttpt  V**9*&9   *0U6d  ■•  •&»»ing  h&&   been 
made  for  a  need  for  alimony. 

the  reoord  shows  defendant  paid  .3,000  cash  before 
1928  upon  a  .6,000  purchase  price  for  a  two  flat  building:  owned 
by  him  on  Soyne  Avenue  in  Chicago.  It  appears  that  he  has  occupied 
one  of  these  flats  since  the  oarties  separated  and  has  received 
$20  rent  fro.  the  other  flat.  A  mortgage  on  the  property,  defendant 
said  at  the  tine  of  the  trial,  wae  in  default.  tHe  record  also 
ehows  an  accrual  of  1.140.6S  taxes  on  the  ?>r©werty  and  that  the 
property  «*as  sold  for  the  1®89  and  1933  taxes,  fhere  was  evidence 
that  defendant  also  owned  vacant  property  on  Ashland  Avenue, 
Chicago.  K©  evidence  of  its  value  or  present  tax  status  was  intro- 
duced. There  was  evidence  that  he  had  several  128  government  bonds. 
The  evidence  is  not  very  definite  as  to  his  employment  record. 
After  he  married  plaintiff  he  worked  for  four  years  for  W.  P.  A. 
and  was  laid  off.  He  worked  for  a  couple  of  scathe  during  the  war, 
Just  preceding  the  taking  of  the  testiaony  in  this  ease,  making 
35  per  week,  fhere  is  nothing  to  show  whether  he  wae  employed 
for  the  two  preceding  years.  Just  prior  to  the  entry  of  the  decree 
hie  attorney  stated  he  was  "out  of  a  Job  right  now."  This  scene 
to  ua  an  Insufficient  shoeing  of  defendant1*  ability  to  pay.  *• 
think  the  eourt  properly  found  that  plaintiff  was  not  entitle* 
to  alimony. 
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This  brings  us  to  the  consideration  of  the  disposition 

of  the  Flournoy  street  property.  H  ***•  already  related  some  of 

the  facts  bearing  upon  its  ownership,  the  contract  for  its  purchase 

Is  to  the  record.  It  was  made  March  £9,  1940.  It  recites  the 

purchase  is  being  mads  by  the  parties,  net  as  tenants  in  common 

but  as  Joint  tenants.  Oafmadant  contributed  $10©. 00  of  his  own 

aeaey  to  the  down  payment  under  the  contrast,  According  to  his 

testimony  he  aade  substantial  improvement®  and  repairs  in  converting 

the  Flouraoy  street  premises  fron  a  residence  to  a  four  apartment 

building,  Plaintiff  says  his  work  was  limited  t©  installing  a 

bath  tub  and  a  couple  of  sinks,  there  is  no  evidence  of  anyone  else 

doing  repair  work. 

The  record  shows  reeclots  and  disbar seaeBt®  in  the 
operation  of  the  property  commencing  July  1943  and  ending  September 
1944,  According  to  this  record,  receipts  were  $107  p%r  month, 
except  one,  and  disbursements,  including  the  #40  contract  payments, 
were  in  excess  of  the  rental  income,  for  all  but  fit®  months,  by 
amounts  ranging  up  to  |3§«  The  deficiency  plaintiff  eaid  she 
aade  up  out  of  her  own  funds.  Presumably  plaintiff  has  remained  in 
sole  possession  of  the  property  since  the  parties  separated  and 
during  the  period  after  the  testimony  in  this  case  was  taken  and 
before  the  entry  of  the  decree,  we  assume  also  that  she  has 
collected  the  rents  during  this  tiae. 

We  cannot  say  that  the  court  should  mi  have  found  that 
the  noumoy  street  property  *?ae  held  in  joint  tenancy.  Moreover, 
plaintiff  made  no  esse  for  sharing  in  defendant's  property  sines 
she  failed  to  prove  a  basis  for  the  allowance  of  alimony.  Her 
dower  rights  in  defendants  separate  property  have  not  been 
disturbed.  111.  Rev.  Stats.  Ohap.  S,  Far.  17a. 
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fhe  allowance  of  attorney1 s  fees  rests  la  the  sound 
discretion  of  the  trial  court,  there  is  no  adequate  proof  in  the 
record  on  which  to  determine  whether  or  not  the  trial  ooart  abased 
Its  dieeretion  in  asking  the  allowance  for  plaintiff**  attorney* e 
fees.  General  statements  of  auabere  of  appearances  in  court,  eto. 
are  not  sufficient.  Under  the  state  of  the  record  we  «ust  presume 
that  the  allowance  is  right. 

Under  all  these  circumstances  we  think  the  court  saade 
an  equitable  disposition  of  the  ease  q®  the  record  as  presented 
to  it.  fhe  decree  le,  therefore,  affirmed. 
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This  ia  an  action  to  reeover  transportation  charges 
Of  0104.14  for  a  carload  of  coal  Mjjjj  plaintiff  alleges  it 
delivered  to  defendant' t  Roselaad  Fuspisg  station  In  Ohieago. 
The  case  was  tried  without  a  jury.  »•  ••»**  *®»»d  against  the 
plaintiff  and  entered  judgment  accordingly.  Plaintiff  has  appealed. 

Plaintiff  alleged  that  the  Sahara  Coal  Co.  shipped 
the  ooal  on  plaintiff's  lines  in  it©  ear  Mo.  837053s  that  It  was 
consigned  to  the  -toseland  Piping  Stations  that  plaintiff  delivered 
the  shipaent  at  the  usual  olaee  of  delivery  at  the  puaoing  station 
on  Koveafcer  10,  1944;  and  that  the  oar  was  unloaded  on  Noveabtr 
10th  and  11th  and  1  at Til  e®oty  on  Roveaber  lith.  Defendant  filed 

no  pleading. 

The  only  question  presented  is  whether  the  trial  court** 
finding,  that  plaintiff  did  not  nrove  fcy  ft  preponderate  of  evidence 
delivery  of  the  oar  la  against  the  manifest  weight  of  the  avidenoo. 
Plaintiff* s  motion  for  a  now  trial  on  that  ground  was  denied. 

Plaintiff  Introduced  an  original  report  dated  Bovcater 
9,  1944,  covering  plaintiff's  ear  M§»  837033.  It  Indicates  that 
two  new  wheels  and  an  axle  had  been  put  on  the  ear  at  plaintiff's 
S3r<3  Street  Sard.  The  ®&h*r   of  the  reoerd  testified  that  the 
repairs  were  completed  on  Moveaoer  9j  that  the  ear  *as  than  in 
good  shape;  that  his  report  oard  indieated  that  the  ear  *as 
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loaded  At  the  tiaej  and  that  when  he  next  MM  It  on  IMfevnibOP  11th 
It  was  empty.  Plaintiff  introduced  also  a  Tlae  of  trip  Report, 
purporting  to  be  a  record  of  «ove«eat  of  care  over  ol&lntlff's 
railroad,  Conductor  McFadden  whs  o&de  the  report  urn   sot  available 
as  a  witness.  His  signature  ea  the  mv&  was  identified.  The 

report  is  dated  Sefeaber  10,  1944.  Plaintiffs  assistant  train- 
aaster  testified  that  HaFadden  went  to  work  at  7  A.  w.  that  day; 
that  the  report  indieates  that  ears  ematesred  837033,  888836  and 
827292  were  t&ken  froa  the  83rd  Street  ?&?&   and  delivered  to  the 
puaping  station  and  that  they  wsr#  leaded  at  the  tiae.  On  eraes- 
examination  this  witness  testified  that  sh©  report  was  in  the 

condition  at  the  trial  as  when  aade,  ©xeept  for  a  red  arose 
taring  after  the  So.  837033.  the  tares  ear  numbers  referred 
to,  filled  the  last  three  of  the  twenty-four  spaces  on  the  rteord. 
He.  837035  appearing  in  spaee  28*  the  witness  said  he  did  not 
make  the  red  erase  on  the  record  and  that  h«  was  in  aharga  of 
deliveries  but  had  not  reeelved  a  receipt  fro®  defendant  far 
delivery  of  the  car  in  question,  the  Tim©  of  Trip  Seaerd  ©oat&ia* 
syabols  indicating  that  the  ear  was  delivered  to  the  puaping  station 
on  Stoveaber  10,  1944  and  that  the  train  whieh  delivered  it  left 
81st  Street  at  7  a.  M.  The  aumpiag  station  is  loested  at  104th 
Street.  The  witness  said  the  ear  was  taken  froa  S3rd  Street. 

Plaintiff  introdueed  a  reoord  ©apt toned  Dally  Cheek  af 
Care  fta  Track,  dated  Kowswaber  11,  1944.  T-hl©  indicates  car  No. 
837033  was  partially  loaded  when  ©hooked  at  the  suaping  station. 
It  shows  ear  So.  8E353S  and  827283  and  847346  eapty.  The  ©hseker, 
Lau,  who  made  the  report,  said  he  aade  it  at  7s 30  A.  M.,  November 
lith,  and  that  he  saw  Mo.  837033  at  the  puaping  station  at  7:30 
a.  M.  on  Hovcaber  10th.   Plaintiff  also  introdueed  a  Tiae  of  Trip 
Fteeard  dat@d  Sieveaber  11,  1944,  made  by  tfonduetor  stanger.  Be 
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testified  that  symbols  en  tilt  record  indicated  he  took  ear  Ho. 
©37033  froa  the  pumping  station  t©  dltt  street  ©n  Hoveaber  11th; 
that  no  other  ear  was  taken  from  the  oaaning  station  that  day; 
that  he  saw  ear  So.  837033  and  handled  It  that  My  when  it  was 
taken  about  EMI.  that  he  did  not  remeaber  seeing  any  oars 
other  than  83705S;  and  that  he  did  not  make  the  red  cross  at  X 
which  appears  on  the  record  opposite  So.  837033.  It  will  he 
reaeabered  that  the  checker  had  marked  Moa.  8S&536  and  8S729E 
empty  on  Noveaber  11th. 

a  coal  soapier  and  teeter,  ftedrath,  employee  of  defendant, 

identified  entries  in  an  inspector* I  field  book  mad©  by  hia. 
These  indicate  that  on  Moveaber  10,  1944,  he  inspected  Mew  fork 
Central  oars,  8es.  8f 5865,  350726  and  S3S893.  In  a  marginal  note 
opposite  the  last  two  number®,  there  la  a  notations  e837035 
did  not  arrive.*  At  the  bottom  of  th*  page  of  entries,  there  was 
a  further  notations   "Did  not  arrive  857033.  Oo.  claims  this  was 
delivered  amv.  10#  palled  iJov.  12.*  This  witness  testified  that 
837033  had  not  arrived  at  any  tiae  while  he  worked  on  Friday, 
Roveaber  10th  to  sbout  3s 30  ?.  M.  that  he  took  samples  froa  the 
other  oars  on  that  date;  that  he  did  not  work  ©gain  until  Monday, 
floveaber  13thj  and  that  the  entries  were  made  about  a  week  after 
the  inspection,  althou^a  the  car  numbers  were  recorded  when  the 

saaples  were  taken. 

S>efendsnts  ©reduced  a  chemical  engineer  who  testified 
for  defendant  that  saaples  of  coal  delivered  to  jumping  stations 
are  usually  received  Monday  of  each  week  froa  the  testers,  who 
seaple  the  care  "religiously";  that  the  saaples  come  in  cans  on 
whieh  labels  are  pasted  containing  the  date,  number  of  the  car, 
etc.;  and  that  the  laboratory  never  had  a  sample  froa  car  8b.  837033, 

O'Brien,  conveying  engineer  at  the  pumping  station, 
testified  for  defendant  that  his  duties  included  supervision  of 
all  coal  handling  machinery;  that  he  received  a  bill  of  lading 


. 


■- 


3 ml    t-;:il<" 


, 


i  -J 


■ 


MM 


■ 


saitai  to  i:w  a 


m  MlXbasJt  X«oo  lie 


4 

froa  the  Sahara  Coal  So,,  dated  Nov  saber  4,  1§44,  giving  notice 
of  the  shipaent  of  ear a  Wot.  880736,  337033  and  856295  to  the 
puaplng  station;  that  837033  was  not  delivered;  that  he  was  at 

the  puaplng  station  Hoveaber  10th  and  11th  and  &t  no  tlue  saw 
the  oar;  that  on  Monday  the  13th,  he  sailed  plaintiff  to  Inquire 
about  the  oar  and  was  lnferxed  it  me   on  the  *rip*  tree*;  that 
customarily  ooal  ears  are  delivered  in  the  afternoon;  that  card® 
identifying  oar*  are  removed  by  his  men  and  cheeked  against  the 
hill  of  lading;  that  this  procedure  UMB  followed  with  respect  to 
the  three  oars  numbered  in  the  instant  bill  of  lading;  that  there 
was  no  o&rd  for  #e.  §37033;  that  this  took  place  on  Hoveaber  9th; 
th&t  nuaber  880726  and  S38S93  are  recorded  as  being  received  the 
aeroing  of  the  9th,  but  probably  eaaa  the  afternoon  of  the  8th; 
that  according  to  his  record,  captioned  Ohieriae  syllader  .'ieoord, 
for  Moveaber  13,  three  oars  were  received  at  the  ©naming  station  - 
Hos.  827892,  847348  and  8ES538.  He.  said  these  ears  would  have 
actually  been  received  Friday  afternoon  Moveaber  l©th.  lis  daily 
record  for  Moveaber  10th  does  not  show  that  any  ooal  ^as  received 
on  that  date,  mn&  daily  records  for  every  day  during  loveaber 
show  no  receipt  of  Oar  Ho.  837033. 

This  witness  identified  foras  of  receipts  which  he  said 
were  customarily  executed  in  duplicate  by  hi®  pursuant  to  receipt 
of  bills  of  lading  and  deliveries  of  ears,  fhess  were  captioned 
*  Freight  Bill.*  He  said  he  had  no  receipts,  however,  for  ears 
recorded  as  received  Hoveaber  9th  and  13th. 

the  only  question  of  fast  involved  is  whether  car 
iio.  837033  was  delivered  to  the  ouaplng  station,  defendant  argues 
that  the  trial  ©curt  was  Justified  in  its  decision  if  there  was 

doubt  as  to  where  the  preponderance  of  the  evidence  lay,  and  that 
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under  Read,  v.  Suaalngs.  384  111.  «8».  607.  the  function  of  this 
court  It  not  to  dstsrasine  where  the  uJBCaflnitTHWfff  l8»  but  te 
deterains  whether  the  court1*  finding  is  against  the  manifest 
weight  of  the  evidence,  the  Bfaj  gss@  in-solved  ©  trial  by  jury. 
The  instant  oaee  does  not.  In  the  non-Jury  eases,  though  the 
evidence  is  in  conflict,  we  aay  aafce  findings  of  tfts  fast  different 
froa  the  finding  of  the  trial  court,  tgvisses  v.  Spec  tor ,  Motor, 

Service,  389  111.  466. 

flaintiff  argues  that  its  records  rooaired  by  Federal 
regulations  made  6  ariata  fagis  e&s«  *»d  %hmt   it  is  inherently 
Improbable  that  records  of  three  separate  employees  made  at 
different  tiaes,  shewing  oar  Ifo.  837093  at  the  pttaplng  station 
could  be  falsified,  defendant  does  not  dispute  that  these  records 
made  a  oriaa  facie  case,  Plaintiff  insists  the  priam  facJL£  ®*se 
was  not  overcome  by  testimony  of  defendant's  witnesses.  It  says 
there  is  no  dispute  that  cars  Mos.  883S38  and  §87292  were  delivered 
November  10th.  It  suggests  that  O'Brien  r*®®r&e&  in  the  November 
13th  Paily  1*6*1  the  cere  then  standing  on  the  tracks  and  that 
this  is  consistent  with  Conductor  Stunger1©  testimony  that  on 
Hoveaber  11th  he  removed  only  $©•  837033. 

We  have  made  a  ©lose  analysis  of  the  teetiaoay  and  the 
exhibits.  The  Bill  of  Lading  received  by  O'Brien  prior  to 
Hoveaber  9th  covered  ears  Sos.  8607116,  837033  and  838293.  the 
first  and  third  cars  appear  to  have  been  delivered  on  the  afternoon 
of  Hoveaber  8th.  mis  appears  fro®  O'Brien's  Baily  Report  of 
Hoveaber  9th,  and  KeSratfc's  sampling  report  of  Meveaber  10th,  of 
Hos.  886865,  830726  and  8368*3.  The  Ttae  of  Trip  Heeerd  of 
hoveaber  10th  would  indicate  that  the  original  consignment  of  3 
care  noted  in  the  Bill  of  Lading  was  tero&ea  up  since  it  shows 
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delivery  of  Mo.  857033,  not  with  Ho.  880726  and  838293  its 
eonsignaeat  eoapanions,  but  with  Hoe.  823538  and  827202.  t'heee 
latter  two  arc  included  in  O'Brien's  Koveaber  13th  *»eport  as  cars 
having  been  received  Moveaber  10th.  They  were  saapled  by  Me&rath 
according  to  bis  report  on  Mov  caber  13th  which  was  his  next  day'* 
work  after  Ueveaber  10th. 

fhe  Sioveaber  10th  fise  of  Trip  accord  decs  not  show 
delivery  of  oar  So.  847346.  This  ear,  however,  ia  included  in 
O'Brien's  Boveabor  13th  receipts  and  in  tte&rath**  Hoveaber  13th 
saaplea.  It  also  appears  in  plaintiff's  Checker's  Report  of 
floveaber  11th.  finally.  No.  837033  appears  in  the  latter  report 
and  in  the  feoveaber  10th  Tiae  of  Trip  Record,  bat  not  in  O'Brien1 s 
or  MeGrath' s  record  of  Boveaber  13th. 

It  seeae  clear  that  Bo.  837033  vas  taken  froa  its 
eoao&aion  ©are  In  the  consignment  and  was  on  the  repair  track  on 
the  afternoon  of  Moveraber  8th  when  the  other  two  cars  were 
delivered  to  the  puaplng  station,  mis  is  home  oat  by  the  ©ally 
Report  of  Meveaber  0th  by  0* Brian  and  the  aaapling  record  of 
Maarath  of  Ueveaber  10th.  It  is  consistent  with  plaintiff's  Oar 
Inspector's  testimony,  its  exhibits  1  and  2   and  consistent  with 
O'Brien's  testimony.  It  would  likewise  seen  that  »o.  §37933  was 
reaoved  froa  the  repair  track  and  delivered  with  other  ears  at  the 
paaplag  station  Ueveaber  10th  after  ha&rath  left  wcrk  at  3:30  P.M. 
An  inference  to  that  effect  requires  disregarding  testimony  of 
plaintiff's  witness  Lau  that  No.  837033  was  on  the  track  at  7:30 
A.  M.  sioveabor  10th  and  would,  likewise,  attribute  an  oversight 
to  O'Brien  when  he  looked  for  the  missing  car  Soveaber  10th  and 
11th.  It  le  true  that  O'Brien  testified  that  he  called  plaintiff 
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the  morning  of  November  13th  about  the  oar  and  was  infomed  it 
MM  on  the  reoolr  track,  ffeis  is  consistent  with  plaintiff •s 
testimony  and  @taager*a  raeora  that  the  oar  was  removed  fro* 
the  pumping  station  and  returned  to  the  repair  track  on  November 
11  ta.  this  return  to  Hi  IHflll1  tram*,  likewise,  eeaii  explain 
the  rod  l»f  if  they  wero  not  more  ldaatlfieation  marks  made  in 
preparation  of  trial.  lae  Kfilffi  on  which  ta®  rod  JE  appear* 
©arrled  an  instruction  to  plaintiff* s  employees  to  nark  with  an 
X  any  ©a*  in  "bad  order*. 

OlBrion  worked  from  S  a.  a.  to  4lSfi  *.*f.t  »©veaber  Iftta 
and  from  8j3©  A,  K.  until  noon  Movessber  ilth.  miz   fact  would 
make  it  possible  for  too  three  oars  delivered  November  10th  to 
hate  been  delivered  after  Meftrath  left  at  £8  3©  F.M.  lad  taoy 
some  before  Modrath  left,  he  probably  would  hat®  taksn  taaplss  of 
than.  Staager  said  ho  ream? ed  a&r  Ho.  837033  early  in  the  after- 
noon  ©f  November  11th.  This  would  be  after  O'Brien  had  quit  at  noon, 

me  missing  link  in  this  reconstruction  of  the  trans- 
aotioa  is  the  lack  of  any  record  in  exhibits  introduced  W   Plaintiff 
of  delivery  of  ear  Mo.  JWliB.  Sefeadant  might  well  oontead  that 
plaintiff  delivered  mr  m.   847343,  recording  it  m   he.  S37033. 
fhis  would  require  disregarding  the  record  of  L&u,  whioh  inoludes 
04734b  and  837055  in  hi  si  list  of  oars  at  the  pumping  station  on 

Movember  11th. 

Mo  believe  that  our  conclusion  that  the  oar  was  delivered, 

is  aore  reasonable  an  the  reaord  before  us.  m   must  say  that  it  is 
difficult  to  understand  why  reeelpts  are  not  insisted  uponila  trans- 
actions of  this  fcinfi.  A  receipt  here  would  have  saved  much  tiae 

sad  expense* 

for  the  reasons  fiven  the  ju&lpeat  &*   the  Munieiisal  Gourt 


is  reversed.  The  cause  Is  remanded  with  directions  to  proceed  in 
a  manner  not  inconsistent  with  this  opinion. 

mmm®  assd  R£N*in>£» 

m  mmonm®. 
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?laintlff-^ppellant  HUllM  ■«  Fliege,  admini- 
strator of  the  estate  of  fllMM  ■•  m«^»  »•»  deceased, 
instituted  this  suit  for  damages  for  the  wrongful  death 
of  his  intestate.  On  trial  by  Jury,  the  court  directed 
a  verdict  for  defendants  at  the  conclusion  of  plaintiff's 
case,  and  from  the  Judgment  entered  on  such  ruling,  this 

appeal  follows. 

The  complaint  charged  that  on  June  16,  1944, 
Kighth  street  extended  north  and  south  In  the  City  of 
Hpringfield,  Illinois;  that  Hastean  Avenue,  extending 
east  and  mst,   intersected  said  Kighth  street;  that  at 
ouch  intersection,  defendant  railroad  maintained  two 
mallei  tracks  about  eight  feet  apart,  which  crossed 
said  street  intersection  diagonally,  extending  north- 
easterly and  southwesterly;  that  on  such  date  about  6:50 
P.M.  (C.s.T.)  defendants  operated  a  freight  train  south- 
westerly on   the  northerly  track,  and  also  a  passenger 
train  known  as  the  Ann  Rut ledge,  northeasterly  on  the 
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southern  track,  both  trains  at  the  same  time  crossing  the 
said  street  intersection;  that  the  freight  train  completely 
obscured  the  view  of  the  passenger  train  to  pedestrians 
approaching  the  crossing  from  the  north;  that  plaintiff's 
Intestate,  of  the  age  of  nine  years,  was  proceeding  south 
on  Eighth  street  toward  such  crossing,  in  the  exercise  of 
due  care  for  his  own  safety;  that  when   the  south-bound 
freight  train  cleared  the  crossing  of  the  tr&eka  with  the 
highways,  such  boy  proceeded  to  cross  such  tracks  and  high- 
ways at  the  intersection,  and  was  struck  and  killed  by  the 
north- bound  passenger  train. 

As  to  the  alleged  negligence  of  defendants, 
paragraph  12  of  the  complaint  charged  general  negligence 
In  the  maintenance  and  operation  of  the  railroad  crossing 
and  the  trains.  Paragraph  IS  charged  violation  of  Pec.  59, 
Chap.  114,  Illinois  Revised  statutes,  in  that  no  bell  or 
whistle  was  rung  or  whistled  on   the  passenger  train  at  a 
distance  of  80  rods  from  such  crossing  and  kept  ringing  or 
whistling  until  the  crossing  «as  reached.  Paragraph  14 
charged  that  XX   was  the  duty  of  defendants  to  then  and  there 
operate  its  trains,  when  moving  in  opposite  directions,  at 
no  greater  speed  than  was  reasonable  for  pedestrians  entitled 
to  use  the  satne;  that  defendants  operated  such  passenger 
train  at  an  unreasonable  and  dangerous  speed,  to  wit:  ?0 
miles  per  hour.  Paragraph  15  charged  that  because  of  the 
double  tracks  crossing  the  street  diagonally,  the  obstruc- 
tion of  view  by  the  trains  meeting,  and  because  of  the  large 
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number  of  persons  and  vehicles  using  the  intersection,  the 
crossing  was  an  unusually  dangerous  one,  which  was  known  to 
defendants;  that  defendants  insufficiently  guarded  and  pro- 
tected the  crossing  at  a  tiae  when  such  trains  were  passing, 
the  passenger  train  going  at  a  dangerous  rate  of  speed,  to  wit: 
?0  miles  per  hour.  The  answer  denied  the  material  allegations 
of  the  complaint. 

The  defendants  named  were  The  Alton  Railroad  Company, 
a  corporation,  and  Henry  A.  Gardner,  Trustee  in  Bankruptcy  of 
The  Alton  Railroad  Company.  The  former  filed  a  motion  to 
dismiss  as  to  it  by  reason  of  the  bankruptcy  proceedings,  but 
no  disposition  of  such  motion  is  shown  by  the  record. 

The  evidence  established  the  physical  situation  as 
to  the  tracks  and  streets  as  get  forth  in  the  complaint,  and 
it  was  stipulated  that  the  boy  was  struck  and  killed  by  the 
passenger  train.  No  witness  saw  the  boy  in  the  vicinity  of 
the  crossing  before  or  at  the  time  he  was  struck,  although 
two  occupants  of  an  automobile  saw  an  object  fly  through  the 
air  as  the  caboose  of  the  freight  train  cleared  the  crossing 
and  the  engine  of  the  passenger  train  entered  the  crossing. 

The  witness,  Bryan  Kolting,  a  police  officer,  was 
proceeding  north  on  Eighth  street.  It  does  not  appear  wnether 
he  was  in  an  automobile  or  walking,  although  he  said  he  was 
"headed"  north,  nor  does  it  appear  at  what  distance  he  was 
from  the  crossing  when  he  stopped  for  a  freight  train  going 
northeasterly  on  the  south  track.  He  did  not  see  the  boy 
before  or  when  he  was  struck,  but  someone  informed  him  and 
he  reported  to  the  station;  the  boy  was  found  ■ north  of  the 
tracks"  80  feet  frora  "where  he  was  hit";  he  did  not  know 
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whether  the  passenger  train  whistled  or  not.  He  was  not 
asked  whether  or  not  the  bell  was  ringing  or  as  to  the 
speed  of  the  train. 

Francis  *%ott,  a  police  officer,  testified  that 
he  went  to  the  crossing  in  response  to  a  call;  that  the  boy 
was  lying  80-§  feet  east  of  Eighth  Street  north  of  the  tracks. 

Klixabeth  Fllege,  the  boy's  mother,  stated  that 
the  fansily  had  Uvea  about  a  block  north  of  the  crossing  on 
the  west  side  of  Eighth  Street  for  the  past  four  years;  that 
during  such  time  the  boy  crossed  the  tracks  going  to  and 
fror*]  the  store  and  school,*  that  she  had  many  times  wtlked 
across  the  tracks  with  the  boy;  that  on  some  of  those 
occasions  she  had  seen  the  orossing  lights  flashing  when 
no  train  was  in  view;  that  a  switch  engine  would  sometimes 
be  down  at  the  °«nganion  warehouse;  that  on  the  day  of  the 
accident,  the  boy  was  going  to  hi®  cousins'  home  and  had  to 
cross  the  tracks;  that  he  had  crossed  the  tracks  many  times 
in  the  four  year  period;  that  the  Ann  Hut ledge  train  was 
operated  with  a  diesel  engine.   She  stated  that  she  last 
saw  the  boy  going  down  the  steps  of  their  house,  but  did 
not  fix  the  time   as  to  the  hour  or  as  to  whether  it  was  in 
the  morning  or  afternoon. 

Peter  B&rtole  testified  that  he  had  lived  2?5  feet 
from  the  crossing  for  25  years,  was  familiar  with  it  and  had 
crossed  it  many  times;  that  east  of  Fighth  street  the  rail- 
road had  a  switch  track  leading  to  the  Sangamon  warehouse; 
that  the  crossing  flashing  lights  sometimes  flashed  for  15 
to  20  minutes  or  more  at  times  when  no  train  was  visible 
from  the  crossing. 
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The  witness  Marguerite  Finnegon  testified  that  on 
the  day  in  question  aha  was  driving  a  car  headed  south  on 
Kighth  street  and  had  stopped  the  car  about  100  to  150  feet 
north  of  the  crossing  -salting  for  the  south- bound  freight 
train  to  pass;  that  her  father  (deceased  at  time  of  trial) 
was  in  the  front  seat  with  her,  and  her  sister  Vary  «&a  in 
the  rear  seat;  that  she  heard  the  usual  noise  of  &  freight 
train  but  did  not  hear  the  passenger  train  approaching; 
she  first  knew  of  the  passenger  train  as  the  last  of  the 
freight  train  had  passed;  she  had  no  knowledge  as  to  the 
speed  of  she  passenger  train;  she  did  not  see  any  boy; 
she  saw  «*aorae  thing  going  through  the  air  -  something  being 
throim  in  the  air"  in  front  of  the  passenger  train;  she 
heard  no  whistle  or  bell  on  the  passenger  train  as  It 
approached;  she  did  not  know  where  the  boy  landed  as  she 
drove  on  when  the  crossing  was  clear,  on  cross  examination, 
she  said  that  she  and  her  sister,  In  the  rear  seat,  »ere 
talking  back  and  forth;  she  wasn't  looking  for  the  passenger 
train  and  wasn't  paying  any  o&rticular  attention. 

Mary  Plnnegan,  the  sister,  who  was  In  the  rear  seat 
of  the  car,  said  she  heard  the  noise  of  the  freight  train;  it 
had  Just  passed  the  west  aide  of  Eighth  street  when  she  first 
saw  the  engine  of  the  ? issenger  train;  she  never  saw  a  boy 
at  all;  when  the  train  was  about  even  with  the  automobile 
she  saw  an  object  fly  through  the  air;  they  did  not  investi- 
gate because  of  her  father's  age  and  condition,  but  drove  on; 
she  did  not  know  the  passenger  train  was  coming  and  heard  no 
whistle  blow  or  bell  rung,  on  cross  examination,  she  stated 
that  she  and  her  sister  had  been  visiting  and  talking;  the 
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freight  train  was  making  the  usual  freight  train  noise;  she 
didn't  see  the  boy  as  she  was  looking  to  <5he  left  for  the 
end  of  the  freight  train;  she  wasn't  paying  any  attention 
as  to  whether  or  not  a  passenger  train  was  coning;  if  it 
sounded  a  horn,  she  didn't  hfur   it. 

William  Fliege,  the  boy' p.  father,  a  locomotive 
fireman  and  engineer  for  another  railroad,  testified  that 
he  did  not  see  the  accident;  flasher  U#ta  **f*«  located 
at  the  crossing;  a  switch  track  led  to  the  Sangwaen  "leetrle 
rvarehouse  and  was  about  180  feet  northeast  of  the  crossing; 
at  this  point  there  were  also  cross-over  switches  to  enable 
a  train  to  cross  from  one  sain  track  to  the  other;  farther 
north  there  were  other  switching  far:' titles;  because  of  his 
experience  of  80  years  with  railroads,  he  was  familiar  with 
switches  and  the  effect  they  have  on  the  operation  of  flasher 
signals;  when  a  train  is  in  the  electrical  circuit,  the 
flashers  operate;  when  a  switch  engine  is  being  used  on  the 
various  switch  tracks,  the  lights  operate  even  though  no 
train  is  upon  the  main  tracks,  nor  visible  to  travelers  at 
the  crossing;  he  had  been  crossing  these  tracks  twice  a  day; 
tnany  times  the  lights  had  flashed  from  fifteen  minutes  to  the 
biggest  part  of  an  hour  and  no  train  would  be  visible  from 
the  crossing;  on  some  of  these  occasions,  the  boy  was  with 
him,  afoot  or  in  a  oar.   He  said  it  was  approximately  ii  miles 
to  1  3/4  ailea  from  the  Alton  station  in  Springfield  to  the 
lace  of  the  accident. 

The  above  constitutes  all  of  tire  aaterlal  testimony. 
Certain  exhibits  were  admitted  la  evidence,  consisting  of 
photographs  of  the  crossing  and  portions  of  a  timetable  Issued 
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by  the  railroad.  The  latter  indicated  a  speed  limit  between 
laurel  Avenue  and  Morth  Srtmd  /.venue  of  SS  Mies  per  hour, 
b\*t  nosier®  appears  the  relative  location  of  the  accident  scene 
with  either  of  these  streets;  the  timetable  also  set  forth 
a^nnrnl   order  Mo.  138  of  the  Illinois  Commerce  Commission, 
which  requires  a  train,  when  passing  or  B**tiag  or  about  to 
pass  or  ceet  another  train  in  the  vicinity  of  a  grade  crossing 
under  such  circumstances  that  the  second  train  will  obscure 
in  whole  or  in  part  the  viex?  of  the  f  Iret  mentioned  train,  to 
give  warning  by  prolonged  or  repeated  whistling;  the  exhibit 
further  showed  that  the  Ann  Hutlsdge  train  hao  a  schedule  of 
6  minutes  from  springield  to  ftheraan,  a  t?i  stance  of  "1  miles. 
It  was  stipulated  th?t  the  passenger  tmia  3t«^5  the 
Spring-field  station  at  &'.2A   IV".  aM  that  it  wa#  reported  by 
the  ensineftr  that  the  accident  happened  at  8:2?  P.M.,  with 
the  further  understanding  that  the  defendants  sight  show  or 
explain  how  it  arrived  at  the  6:2?  figure. 

Of  the  three  occurrence  witnesses,  Bryan  Molting* 
Marguerite  Finnegan  and  Mary  Finnegan,  none  saw  the  boy  at 
any  time  before  or  at  the  instant  of  the  impact.  As  to  the 
issue  of  warning,  the  witness  Nolting,  who  was  near  the 
crossing  merely  said  that  he  didn't  know  whether  the  passenger 
train  whistled  or  not,  and  he  was  not  questioned  as  to  whether 
a  bell  was  ringing  or  not.  It  does  not  appear  how  near  or  how 
far  the  witness  was  from  the  tracks,  his  attitude  of  attention, 
or  other  circumstances  tending  to  show  that  he  would  have  heard 
a  warning  had  one  been  given.  His  testimony  was  thus  of  little 
value.  Tn  the  case  of  .Berg  v.  H^C^H.h.  Co.,  ml  UX»   Sti  & 
witness  Fanoher  testified  that  he  crossed  railroad  traces  a 
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block  fro*  an  accident  IMM«  ™*  fild  not  ****  the  SOU"d  °f  * 
whlstl*.  As  to  hi.  t##**«W*  ««  Court  «**&J   "rbe  °nly 
question  IB  as  to  whether  the  negative  testimony  of  plaintiffs 
witness  M*  bo  considered  as  proving  or  tending  to  prove  that 
no  warning  «*i  *****  of  the  approach  of  the  train  by  the  soundin, 
of  a  bell  or  whistle.   «  It  «U  *******   **  "«**W#  •Tl<ton0* 
||  admissible  where  the  attending  circumstances  are  such  aa  to 
show  that  it  he*  SOS*  -rohative  force.   (Cases  cited).   It  is 
obvious  that  if  a  witness,  without  explanation  of  his  evidence, 
testifier  that  he  did  not  near  a  bell  or  •vhi.tle,  such  testimony 
would  have  no  value.   %9  give  it  probative  force,  it  m*%   appear 
that  the  witness  was  in  suon  proximity  H»«  he  could  have  heard 
the  aonnd  had  it  been  given,  end  that  Mb  attitude  of  attention 
m  such  m%  U  1**   bell  or  whittle  had  sounded  it  would  have 
attracted  his  attention.  3i»  evidence  of  **«,  witnes.  Kanchar 
on  the  sounding  of  the  whittle  is  of  no  value." 

fh«  witnesses  Marguerite  Finnegan  and  hary  Finnef-an 
both  positively  testified  that  they  did  not  hear  a  whistle  or 
bell  Bounded.  Under  the  foregoing  rule,  their  testimony  was 
of  some  value  on  the  question  of  warning  and  it  was  for  the 
jury  to  determine  what  weight  should  be  given  to  ouch  testimony. 

&<  to  the  charge  in  the  complaint  that  the  passenger 
train  was  going  at  an  unreasonable  and  dangerous  rate  of  speed 
considering  surrounding  eiroimstanooe  and  conditions,  the 
witnesses  Molting  and  Pary  Flnnegan  were  not  asked  about  this, 
and  Marguerite  Pinnegan  stated  that  she  had.  no  knowledge. 
Plaintiff  argues  that  the  timetable  issued  by  the  railroad 
indicates  a  speed  of  85  «UMI  ft»  hour  I*****  M****  ****** 
and  North  Grand  Avenue,  but  as  heretofore  noted,  no  evidence 
indicates  the  relative  location  of  the  accident  scene  with 
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either  of  *****  street,.  at  to  the  evidentiary  v,lue  of 
r-  B  f|»«*«*»  indicating    *  •**■  •«  •  ***»*»fl  f°r 
traveling  ^  *******   of  t  W  «***  *******  ******* 
and  ,he^„..  «**  **«  ^  M  «•»  to  pM,  th,  **d  of 

1AMn11v  pc  when  considered  in  oonn^fJ  m 
the  train,  and  e  socially  so  w^n  o 

&  **.~  «-re»rt  that  the  train  left  the 
with  th*  stimulation  to  the  effect  w  *m 

station  At  $}S4  »J  .  and  W1  *t 

-  „«.  a««m  b  u    «s*h«  t««tli8»ay  of 
that  the  accident  happened  at  tit*  .«-. 

.**,  i  1*  to  1  8/4  «!*.  fro,  the  Ration  at  ***!** 

to   ft.  -ene  of   m  *•****»*.      ®*  ***«  *  ^  ^  " 

a  natter  of  coition,   *n<l  it,  **«««*  — •  *  ■— 

for  the  JUBPT" 

.Mrttf  voMlct  I.  «M  *•  MM-  «-«  b.  MM 

,1th  11  «.»»«.  Urf»»o..  «0  V  drawn  MM  M* 

«„  cur,  l.  MVOM*  »  —  «*  — '  "»""  "  "nle- 
•»  ««*».  Ml  «rt  b.  MMMt  «*  •»   "ontnuiotory  or 
.xraanator,  «~».««««  ™rf  »  MjMM.     Tho  only  U**>* 
ti  aE  *  *,*„  thar*  I.  any  •««•—  »«»  »"*lag  * 

.rovp  th*  complaint.      IJgBB  v*  BBS. 

of  Mfwtt*.  M  to  Uo*  of  MX11  ano  a„  to  speed  of  the 

tram  *Uk  woold  arrant  «.  *MMU-  •*  ■*•  «SP  » 

the  jury. 

The  defendant  has  argue*  that  the  evidence  n,om 

*   Mi.  ar rl dent  «M  the  conduct  and 
that  the  proximate  cause  of  the  accident  «a» 
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action®  of  the  Intestate  rather  than  any  negligence  on  the 
part  of  the  railroad.      In  the  state  of  the  record,   this  can 
not  he  said  to  he  true  for  the  reason  that  such  conduct  and 
actions  of  the  boy,   at  and.  just  prior  to  the  accident,   are 
not  shown,   no  eyewitness  having  testified  to   me  same.     The 
point  is  not  made  nor  argued  that  there  was  any  duty  on  the 
part  of  the  plaintiff  to  so  show  such  notions  and  conduct 
and  therefore  «M9*  It  no  occasion  for  the  court  to  consider 

such  question. 

For  the  reasons  stated,    the  Court  is  of  the  opinion 
that   the  Circuit  Court  of  sangataon  County  erred  in  granting 
the  motion  for  a  directed  verdict  and  entering  jud^ent  thereon. 
The  judgment  of  the  trial  court  is  therefore  W**s*a  and  the 
cause  remanded  for  &  new  trial. 


Here reed  and  remanded. 
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COMPANY,   a  corporation,  ) 

) 
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vs  )        Circuit  Court  of      Y 

ROCKFORD  METAL  PRODUCTS  )       Winnebago  County 

COMPANY,   a  corporation,  ) 

Defendant-Appellant.  ) 


Br i stow,  J. 

This  appeal  comes  to  this  court  from  the  Circuit  Court 
of  Winnebago  County,  wherein  there  was  a  judgment  entered  in  favor 
of  the  appellee  and  against  the  appellant  in  the  sum  of  one  thou- 
sand dollars  after  a  non-jury  hearing. 

The  Skan&is  Coal  and  Lumber  Company  filed  their  complaint 
alleging  that  the  Rockford  Metal  Products  Company,  a  corporation, 
was  indebted  to  them  on  March  1,  193?  in  the  sum  of  $1,625.15,  and 
on  that  date  there  was  executed  a  note  in  that  sum,  signed  by 
A.  M.  Anderson,  the  president  of  the  Rockford  &etal  Speciality  Com- 
pany, which  waa  the  name  of  the  present  defendant  corooration  at 
that  time.   This  note  was  payable  January  1,  1938. 

Some  time  during  the  year  1936,  the  financial  status  of  the 
defendant  company  became  weak  and  precarious,  whereupon,  the  appellee, 
along  with  the  other  creditors,  was  asked  to  surrender  its  notes  or 
evidences  of  obligations,  and  to  take  in  lieu  thereof  a  promise  in 
writing  as  follows:   "Seotember  9,  1936  Skandia  Coal  &  Lumber  Co. 
Rockford,  Illinois  Attention  Mr.  Hultberg   Gentlemen:   You  will 
recall  that  some  time  ago  we  discussed  a  note  given  to  you  by  our 
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company  for  $1625.15  as  of  iViarch  1st,  1933.   We  asked  and  you  agreed 
that  at  our  request  you  would  cancel  ana  surrender  this  note,  plac- 
ing the  obligation  on  a  moral  basis  to  "be  paid  when  our  financial 
structure  had  been  built  up  so  that  we  were  able  to  do  so.   This 
agreement  has  now  been  entered  into  by  all  concerned,  and  we  would 
ask  that  you  return  this  note^  You  may  r^st  assured  that  this  com- 
pany fully  intends  to  meet  this  moral  obligation  as  soon  as  it  pos- 
sibly can.   Thanking  you  in  advance  for  your  prompt  cooperation  and 
assuring  you  th?t  wr  will  reciprocate  to  our  utmost  we  ere  Yours 
vppy  truly,   H0ckford  wetal  Specialty  Co.   A.M.Anderson:   HS 
By  A.M.Anderson  President." 

The  complaint  filed  in  this  case  further  charged  that  the 
appellee  in  oursuance  to  this  letter  did  surrender  its  note,  and 
that  the  appellant  continued  in  business  and  thereafter  enjoyed  a 
measure  of  prosperity;  that  on  May  28,  1945,  the  appellee  and  appel- 
lant made  a  compromise  settlemejxt  of  the  foregoing  obligation  for 
the  sum  of  $1000.   '^o  this  complaint  there  was  filed  a  motion  to 
strike  which  was  overruled  by  the  court,  and  in  the  answer  to  the 
complaint,  the  apoellant  again  asserted  that  th^r^  was  a  lack  of  con- 
sideration for  the  comoromise  agreement,  ani  that,  consequently,  it 
was  not  enforceable,'  It  was  further  denied  therein  that  such  a  com- 
promise  settlement  was  made,  and  that  if  it  was  male,  the  agent  mak- 

in  miM^'i  '"I'M"  1 1 '"'  *  "  6J 

ing^was  without  authority  to  do  so.   Subsequently,  the  answer  was 
amended  to  set  forth  the  defense  of  the  statute  of  limitations. 

On  May  29,  1945,  Henry  T.  Hultberg,  president  of  appellee 
company,  ani.  Stuart  Mattoon,  accountant  and  credit  manager  of  the 
same  company,  called  on  T'/ayne  H.  Diehl,  secretory  of   appellant  com- 
oany.   They  iiscussed  with  him  the  matter  of  settling  the  obligations 
ere  ted  in  the  letter  of  September  9,  1936.   They  both  testified  that 
Diehl  agreed  to  pay  $1000  in  full  settlement  of  the  account,  and  that 
Diehl  said  "that  he  liked  to  do  business  that  way."   Diehl  s&id/that 
he  did  not  remember  such  conversation.   A  reading  of  the  record  in- 
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dicates  that  Diehl  was  not  a  very  convincing  witness.   His  testimony 
was  replete  with  evasions,  contr- dictions,  and  "don't  remembers. " 

It  is  argued  here  that  Diehl  had  no  authority  to  make  any 
•^gre^ment.   Diehl  was  a  member  of  the  firm  of  accountants  entitled 
"Gauger  and  Diehl."   This  firm  had  charge  of  the  general  management 
of  the  defendant  company,  and  Diehl  was  the  local  representative  of 
the  firm  and  actually  did  the  work  as  general  manager.   The  evidence 
further  shows  that  Diehl  was  the  owner  of  a  majority  of  the  outstand- 
ing stock  of  the  appellant  company;  and  that  the  other  members  of 
the  Board  of  Directors  of  this  company  were  busily  engaged  in  other 
activities  and  spent  very  little  time  in  the  conduct  of  appellant's 
business.    The  evidence  further  shows  that  there  was  no  other  per- 
son connected  with  appellant  corporation  except  Diehl  to  whom  appellees 
could  have  gone  to  settle  this  matter.   Diehl  said  to  them  that  he 
had  the  authority  to  settle  this  claim.   He  was  the  only  one  that 
appeared  in  the  courtDoom  on   the  trial  of  this  cause.   Certainly, 
the  trial  court  was  correct  in  holding  that  Diehl,  the  secretary- 
treasurer,  and  only  active  manager  of  the  company,  had  the  author- 
ity to  bind  the  company  in  the  settlement  of  a  twenty-five  hundred 
dollar  account  that  he  knew  his  company  owed  for  one-thousand  dollars. 

The  trial  court  in  his  written  opiniffg  stated  th  t  the 
proof  clearly  showed  the  compromise^  agreement  as  claimed  by  the 
appellee.   We  are  convinced  that  the  record  justifies  such  a  finding. 
The  trial  court  further  expressed  the  opinion  that  the  letter  of  Sept- 
ember 9th  did  not  purport  to  fully  cancel  the  obligation  owing  from 
the  appellant  to  apoellee,  but  simply  surrendered  the  note  repre- 
senting the  indebtedness.   Be  that  as  it   may,  the  letter  certainly 
indicates  that  appellant  agreed  to  pay  any  existing  indebtedness 
when  and  if  it  became  financially  recovered.   There  was  evidence 
that  appellant  was  prospering, and  that  they  had  reached  such  a  state 
of  business  recovery  that  they  should  recognize  their  obligation  to 
pay. 
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We  t>pli<=ve,  further,  that  the  argument  made  by  appellee 
that  the  original  debt  of  193?  was  n^ver  cancelled  since  any  agree- 
ment to  do  so,  if  there  was  one,  lacks*  consideration.   We  are  of 
the  view  that  there  was  sufficient  consideration  for  the  oral 
promise  to  oay  flOOO.OO  sued  upon  in  the  instant  case.   Even 
sho-tld  we  interpret  the  relationship  between  the  parties  hereto  In 
the  same  light  as  urged  by  appellant,  we  are  of  the  opinion  that 
the  law  in  this  state  would  sustain  a  recovery.   Any  moral  obliga- 
tion which  wasonce  a  legal  obligation  has  been  held  to  be  a  good 
and  sufficient  consideration.   Schwerdt  vs  flchwerdt .  335  111.  386. 
In  the  case  of  gulag,  v.  Hulse,  155  111.  kpp.  343,  at  page  349, 
the  court  had  this  to  say:   "These  authorities  proceed  upon  the 
principle  that  the  law  permits  a  man  to  pay  an  honest  debt  no  mat- 
ter how  barred,  or  to  right  any  wrong  or  grievance  that  .another 
may  have  suffered  by  his  conduct,  without  litigation;  and  that  'when 
he  constitutes  himself  a  Judge  in  his  own  cause  and  decides  against 
himself,1  by  making  a  new  contract  'he  cannot  be  heard  to  rev-rse 

his  own  judgment.'  ■ 

The  judgment  of  the  trial  court  should  be  affirmed. 

JUDGMENT  AFFIRMED. 
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IN  THE 
APPELLATE  C^URT  OF  ILLINOIS 
gS®08B  DI STRICT 

<rTrRM,    A.    D.    1947 


if  Mm 

In  the  Matter  of  the  Estate  of  )      Appeal  from  Circuit  Court 
MARTHA  HILDEBRAND,  deceased.    )      Ogle  County,  Illinois        ^ 


o  o &  X«A«  5o4 


Briatow,  J. 

This  case  is  lodged  in  this  court  as  a  result  of  an  apoeal 
from  the  Circuit  Court  of  Ogle  County  wherein  certain  objections  were 
overruled  to  a  final  report  filed  by  franK  Hildebrand,  Administrator.' 
liartha  Hildebrand  died  testate  many  years  ago,  living  surviving, 
Frederick  Hildebrand  who  war  appointed  executor  under  her  will.   He 
was  given  a  life  estate  in  her  real  estate  with  remainder  to  certain 
heirs  and  devisees,  and  the  nieces  and  nephews  should  share  the 

residue. 

Frederick  Hildebrand,  who  lived  to  be  an  oil  man  of  the 

age  of  ninety-five  years,  lived  in  the  village  of  Monroe  Center, 
Illinois.   He  was  usually  called  "Uncle  Fred."   He  had  a  nephew, 
Frank  Hildebrand,  who  assisted  him  i   all  his  business  affairs,  and 
during  his  later  years  took  ere  of  his  person.   Frank  was  an  officer 
in  the  Monroe  Center  State  Ban*,  and,  as  such  and  while  he  was  act- 
ing as  an  adviser  to  Uncle  Fred,  on  October  10,  1931,  caused  to  be 
transferred  from  the  bank  to  the  estate  of  »artba  BildebranS  unse- 
cured notes  in  the  sum  of  seventeen  thousand  dollars  (Al?,0O0).   It 
seems  that  the  bank  had  previously  receive!  a  notification  from  the 
Banking  Department  of  the  State  of  Illinois  that  many  of  the  above 
notes  were  of  doubtful  value.  *t   was  Just  a  short  oeriod  before  the 
bank  was  closed  and  a  receiver  was  appointed.   Just  prior  to  the 
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aeatb  of  Uncle  Fred,  Frmk  had  himself  appointed  conservator  of 
bis  estate,  and  had  allowed  and  was  paid  a  claim  for  services  for 
taking  care  of  the  person  of  Uncle  Fred  from  February,  1929  to 
February,  1932.   U^on  the  death  of  Frederick  Hildebrank,  Frank  had 
himself  ao^ointed  adrainsitrator  de  bonis  non  with  will  annexed,  of 
the  estate  of  *er*ha  Hildebrank.   he  also  was  appointed  as  - xecutor 
os  the  estate  of  Frederick  Hildebrank.   No  current  accounts  were 
filed  by  him  for  a  long  period  of  time,  so  the  heirs  and  devisees 
of  Martha  Hildebrand  filed  a  suit  for  an  accounting.  This  buit 
resulted  in  a  decree  holding  the  -state  of  Frederick  Hildebrand  re- 
sponsible for  the  loss  arising  from  the  non  payment  of  theinotes 
transferred  from  the  bank  to  the  Martha  Hildebrand  estate,  and 
granting  other  relief  not  important  to  this  opinion. 

One  of  the  contentions  made  by  appellants  in  the  County 
and  Circuit  Court  was  that  Frank  Hildebrand,  acting  in  a  dual  ca- 
pacity, namely,  for  the  b.nk  and  his  Uncle  Fred,  committed  fraud  in 
selling  his  Aunt  ^artha's  estate  worthless  securities,  and  that,  he, 
having  failed  to  take  steps  to  collect  for  such  fraud,  should  be 
surcharged  for  the  loss  sustained.   Two  other  objections  were  urged 
by  the  appellants  to  the  approval  of  the  final  account  of  Frank 
Hildebrand,  namely,  that  the  adminaitrafcor  de  bonis  non  appropriated 
certain  real  estate  which  had  been  pledged  as  security  for  a  note 
instead  of  obtaining  the  c:^eh  in  payment  for  such  note;  and,  thirdly, 
that  the  court  erred  in  allowing  fees  to  the  adminsltrator  de  bonis 


non. 


In  both  the  County  and  Circuit  Courts  adverse  results  were 
obtained  by  the  appellants.   Complaint  is  made  that  the  ttlal  Judge 
refused  to  receive  testimony  uoon  the  issue  that  Frank  Hildebrand 
was  guilty  of  fraudulent  misconduct. 

One  of  the  earliest  eases  dealing  with  the  duty  of  an  ad- 
ministrator de  bonis  non  in  connection  with  a  loss  arising  out  of 
the  misconduct  of  a  deceased  personal  representative  as  it  existed 
under  the  Common  ~aw  is  Rowan  vs  Klfkoatrick  et  al,  14  111.  1, 
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where  the  court  s aids   "It  was  insisted,  on  the  argument,  hhat 
it  was  the  duty  of  Rovan,  as  administrator  de  bonis  non  of  James, 
to  collect  from  the  estate  of  Alexander  all  claims  which  the  heirs 
of  James  might  have  upon  it;  and  that  the  heirs  could  not  maintain 
a  suit  against  the  administrator  of  Alexander  Held,  for  assets  con- 
verted by  him  in  the  administration  of  their  ancestor's  estate. 
Directly  the  reverse  is  the  law.   The  heirs  or  distributees  can, 
and  the  administrator  de  bonis  non  cannot,  maintain  such  a  suit.  4e 
kai  administrator  de  bonis  non  has  no  authority  to  call  on  the  first 
administrator,  or  in  case  of  his  decease,  on  his  personal  represen- 
tative, for  an  account  of  assets  already  administered  upon.  His 
commission  only  authorizes  him  to  administer  upon  so  much  of  the  s 
estate  as  was  unadministered  upon  by  the  former  administrator. 
Whatever  goods  and  chattels  of  the  first  estate  remained  in  specie, 
or  can  be  traced  and  distinguished  from  the  estate  of  the  first 
administrator,  the  administrator  de  bonis  non  has  the  right  to 
recover;  but  he  has  no  right,  as  a  general  principle,  to  call  the 
representative  of  the  deceased  administrator  to  account  for  any 
part  of  the  estate  sold,  converted  or  wasted  by  him.  When  an  admin- 
istrator converts  the  goods  of  his  intestate  to  his  own  use,  it  ta 
an  administration  of  such  goois,  and  being  an  administration,  is 
consequently  without  the  commission  of  an  administrator  de  bonisnon. ■ 

At  page  338  of  the  same  volume  in  the  case  of  Kewhall  vs 
Turney  appears  the  following  language:   "The  powers  of  an  administra- 
tor de  bonis  noa  are  well  established,  Re  is  entitled  to  recover  such 
of  tha  ?/y^e   an4  chattels  of  the  intestate,  as  remain  unadministered 
in  np^ci^;  and  suefe  of  the  debts  due  to  the  intestate  as  remain 
unpaid.   But  his  authority  does  not  extpncl  to  assets  already  ad- 
ministered.  So  f  r  as  the  estate  has  been  administered  by  the  first 
administrator,  he  Is  concluded."  xt  would  appear  fro-,  the  foregoing 
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that  the  administrator  de  bonis  non  had  no  authority  to  bring 
actions  for  x-?rongs  committed  by  a/r|pior  administration.   In 
Chapter  3,  Sec.  37,  Sraith-Rurl  Revised  Statutes  for  1935  appecrsiithe 
following:   "When  a  sole  or  surviving  executor  or  administrator 
dies  without  having  fully  administered  the  estate,  if  there  is 
personal  property  not  administered,  or  are  debts  due  from  the 
estate,  or  Is  anything  remaining  to  be  performed  in  the  execution 
of  the  will,  the  County  Gourt  shall  gr  nt  letters  of  administra- 
tion with  the  will  annexed  or  otherwise  as  the  case  may  require, 
to  some  suitable  person,  to  administer  the  estate  of  the  deceased 
not  already  administered,  and  the  securities  on  the  bond  of  suchd 
deceased  administrator  shall  be  liable  on  the  same  to  such  subseq 
sequent  administrator  or  to  any  other  person  aggrieved  fur  any  mis- 
management of  the  estate  committed  to  his  care,  and  such  subsequent 
administrator  may  have  ani  maintain  all  necessary  and  proper  actions 
against  the  securities  of  such  former  executor  or  administrator  Sor 
all  such  goods,  chattels,  debts  and  credits  as  shall  have  come  to 
his  possession  and  are  withheld  or  may  have  been  wasted,  embezzled, 
or  misapplied  and  no  satisfaction  made  for  same."   No  where  in 
this  section  does  it  appear  that  the  administrator  de  bonis  non  had 
authority  to  sue  anyone  but  a  bondsman  of  the  deceased  personal 
representative. 

In  the  suit  heretofore  referred  to  wherein  the  heirs  of 
Martha  Heldebrand  sought  an  accounting,  Frank  Kildebrand  personally 
and  in  his  representative  capacity  was  made  a  defendant.   In  that 
proceeding  the  court  examined  his  accounts  and  directed  his  future 
action  with  reference  hhereto.   The  final  account  of  the1  appellee 
is  a  report  in  effect  of  his  compliance  with  that  decree.   Whether 
or  not  Frank  Hlliebrand  was  guilty  of  any  fraua  in  connection  with 
the  estate  of  *\artha  Hildebrand  was  not  considered,  but  it  was  one 
that  wery  well  could  have  been  properly  adjudicated,  and,  since 
there  was  a  failure  to  do  so,  it  is  our  opinion  that  they  are  ore- 
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sently  barred  from  doing  bo  in  this  action.   Li ten  vs  °linch  et  al, 
136  111.  410.   In  view  of  the  foregoing,  we  are  of  the  view  that  the 
lower  court  was  correct  inr  suetainingTtho  first  objection  made  to 
appellees  account. 

The  second  objection  relates  to  the  administrator  taking 
some  real  es  ate  which  constituted  the  only  security  for  a  certain 
note  owned  by  the  estate.   It  appears  that  the  real  estate  was  the 
only  asset  owned  by  the  debtor.   Appellants  argue,  however,  that 
since  the  administrator  had  not  previoulay  obtained  the  approval  of 
the  -probate  court,  his  action  cannot  have  the  approval  of  the  court 
on  final  accounting.   xt  being  undisputed  that  the  administrator 
acquired  the  only  property  of  the  iebtor  without  expense,  his  action 
in  so  doing  is  not  open  to  criticism.   The  third  objection  that  the 
administrator  ae  bonis  non  should  not  be  allowed  fees  is  also 
without  merit. 

Judgment  of  the  lower  court  is  affirmed. 

JUDGMENT  AFFIRMED. 
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In  The 

APPELLATE  COURT  OF  ILLIN 
Second  District 


CS 


MAPI  HESTON, 


Plaintiff-Appellant , 

vs. 


Appeal  from  the 

Circuit  Court  of 

Peoria  County 


JEFFEFSON  BUILDING  COEPOFA- 
TION,  a  Corporation,  )     Honorable  Henry  J.  Ingram 

)  Jvc   e  "residing 


! 


;  Jv.c   e  ■-resiOing 

Def endant-Apnellee .   )         3  3B  !.&•    £>  O  O 


Bristow,  J.—  This  case  comes  here  from  the  circuit  court  of  Peoria  County 
where  judgment  notwithstanding  the  verdict  was  entered  for  the  defend ent-anpellee. 

On  November  30,  1945  Mary  Hasten  was  injured  while  in  the  ladies1  reoffl  of  the 
Jefferson  Building  at  200-206  South  Jefferson  Street,  Peoria,  which  was  a  building 
owned,  controlled  and  maintained  by  the  defendant,  the  Jefferson  Building  Corporation. 

The  plaintiff  brought  suit  in  the  circuit  court  of  peoria  County  where  she 
recovered  a  verdict  in  the  sum  of  £3000,  after  which  the  defendant  filed  a  motion 
for  judgment  notwithstanding  the  verdict  which  was  allowed.  From  this  judgment  an 
appeal  has  been  prosecuted  to  this  court. 

The  plaintiff  entered  the  building  in  question  about  1  P.M.  and  then  went  to 
the  ladies'  rest  room  on  the  ninth  floor.  The  fact  that  the  plaintiff  accidentally 
fell  and  injured  herself,  and  the  fsct  that  the  defendant  controlled  and  maintained 
the  premises  when  the  accident  occurred  is  uncontroverted . 

The  plaintiff  upon  entering  the  rest  room  walked  across  to  the  opposite  end 
where  the  floor  level  steps  up  about  six  inches,  and  where  the  toilets  are  situated. 
She  remained  there  about  five  minutes,  and,  upon  leaving,  fell  unon  the  floor  at 
the  point  of  the  six  inch  step-off.  There  were  no  signs  or  lights  at  the  base  of 
the  step-off.  That  the  plaintiff  was  seriously  injured  and  such  injuries  were  the 
result  of  the  accident  is  not  seriously  questioned  by  appellee  in  their  brief. 

The  ruling  of  the  lower  court  in  this  case  is  defended  by  appellee  on  the 
grounds  thr.t  there  was  no  proof  of  negligence  on  the  oart  of  defendant  and  that 
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plaintiff  was  gtdlty  of  contributory  negligence  as  a  matter  of  law. 

The  evidence  without  any  dispute  indicates  that  the  ladies'  rest  room  under 
consideration  m  s   well  kept,  clean  and  yell  lighted.  The  floor  of  the  room  when 
you  first  enter  is  solid  black,  and  the  floor  of  the  upper  level  where  the  toilets 
are  located  is  white  marble.  The  color  contrast  thus  makes  the  place  of  change  in 
level  readily  discernible.  There  were  large  frosted  glass  windows  in  the  south 
end  of  the  room,  and  witnesses  said  the  light  coming  through  the  windows  was  brighter 
than  the  artificial  lighting.  One  of  the  witnesses,  Emma  Leary,  testifying  for 

plaintiff  said j 

"It  was  shortly  before  one  o'clock.  The  room  was  well  lighted, 
there  was  light  coming  in  through  the  windows.  It  wasn't  raining 
out.  .  .  .  The  step  is  about  six  inches  high  and  si*  feet  long. 
The  floor  as  you  enter  is  black,  by  the  waphstands  it  is  white 
marble.  The  lighting  that  comes  through  the  windows  at  that  time 
of  day  is  brighter  than  the  lights  in  the  ceiling  if  it  is  a  bright 
sunny  day.  .  .  ." 

The  proof  further  indicated  that  girls  were  smoking  in  the  rest  room  which 
made  the  atmosphere  slightly  foggy*  and  that  there  were  possibly  seme  shadows 
that  might  obscure  one's  vision  slightly.  There  ^ere  no  obstructions  of  whatever 
kind  at  the  point  of  the  accident.  The  two  photographs  admitted  in  evidence  unon 
the  trial  show  conclusively  that  the  rest  room  wos  clean  and  smooth,  and  that  there 
was  marked  contrast  between  the  black  color  of  the  linoleum  on  the  lounging  room 
floor  and  the  white  of  the  marble  in  the  riser  to  the  toilet  level.  To  hold  that  the 
defendant  was  guilty  of  any  actionable  negligence  in  the  manner  in  which  the  rest 
room  in  question  was  constructed  and  maintained  woi:ld  be  tantamount  to  holding  that 
every  defendant  in  a  case  of  this  character  is  an  absolute  guarantor  of  the  safety 
of  everyone  using  their  premises. 

Structurally,  the  rooirs  in  question  were  without  fault.  The  step  where 
plaintiff  fell  was  neither  too  high  nor  too  low.  It  was  visible  to  her  when  she 
entered  the  toilet  room,  and  the  evidence  does  not  disclose  any  reason  why  plaintiff 
did  not  see  the  step  when  she  came  cut  five  minutes  after^rds.  Certainly  the 
plaintiff  was  guilty  of  contributory  negligence  as  a  natter  of  law.  We  deem  it 
unnecessary  to  consider  the  many  cases  cited  in  appellant's  brief,  for  in  each  of 
them  there  were  disputed  questions  of  fact,  and,  consequently,  factual  issues  for 
the  jury  to  consider. 
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We  are  of  the  opinion,  therefore,  that  the  trial  court  acted  properly  in 
holding  that  the  plaintiff  failed  to  prove  the  facts  necessary  to  her  right  of 
recovery  and  in  entering  judgment  for  the  defendant. 

JUDGMFNT  AFFIFMED. 


■ 
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BOSS  ANN  KLOOSTER,  ) 

Appellee,       ) 


)   APPEAL  FROM  SUPERIOR 

) 

)        COURT,   COOK  COUNTY. 


THOMAS  J,  PRIEL  and  CHARLES       ) 

C.  R3NSHAW,  as  Trustees,  etc.,     )  -  ,  <. 

et  al.,  doing  business  as        )  '/U  ij 


CHICAGO  SURFACE  LINES,  ) 

Appellants.      ) 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  0*  THE  COURT, 

In  a  suit  to  recover  damages  for  injuries  sustained  by 
plaintiff  when  she  was  struck  by  a  southbound  State  street  oar 
at  or  near  the  intersection  of  Delaware  place  in  Chicago,  defend- 
ants1 motion  for  a  directed  verdict  at  the  close  of  all  the  evi- 
dence was  denied,  and  the  Jury  returned  a  verdict  for  plaintiff 
In  the  sua  of  $30,000.  After  subsequent  motions  for  judgment 
notwithstanding  the  verdict,  and  in  the  alternative  for  a  new 
trial,  were  likewise  overruled,  the  court  entered  judgment  on 
the  verdict,  from  which  defendants  appeal. 

The  question  ©f  defendants'  liability  is  the  paramount 
issue.  The  accident  occurred  at  about  9*45  P*ni#  on  Sunday, 
September  17,  1944.  The  intersection  of  State  street  and 
Delaware  place  was  well  lighted,  the  weather  was  clear  and  dry, 
and  the  headlight  and  inside  lights  of  the  street  car  were  burn- 
ing. Plaintiff  was  about  19  years  of  age  at  the  time  of  the  acci- 
dent and  was  employed  as  a  nurse's  aid  at  Wesley  Memorial  Hospi- 
tal in  Chicago,  She  resided  at  51  "est  Delaware  place  and  was 
familiar  with  the  intersection,  having  boarded  street  cars  at 
that  corner  whenever  she  went  downtown* 

Defendants  do  not  contend  that  the  verdict  was  against 
the  manifest  weight  of  the  evidence,  but  it  is  their  sole  conten- 
tion "that  if  the  accident  happened  in  the  manner  and  in  the  cir- 
cumstances testified  to  by  plaintiff,  there  is  no  liability  as 
a  matter  of  law  ©r  as  a  matter  of  fact,"  and  their  counsel  say 
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that  in  the  discussion  of  this  contention  they  are  satisfied 
to  confine  themselves  to  the  testimony  of  plaintiff  and  her 
witness  and  to  such  testimony  of  other  witnesses  as  is  not 
contradicted.  Accordingly,  we  shall  limit  our  discussion  of 
the  question  of  liability  primarily  to  the  circumstances  testi- 
fied to  by  plaintiff* 

After  visiting  a  friend  on  the  northwest  side  on  the 
evening  in  question,  she  tools  a  Milwaukee-avenue  ear  downtown 
and  from  there  proceeded  home  on  a  northbound  State-street  car* 
At  Chicago  avenue  she  left  her  seat  and  went  to  the  front  plat- 
form to  alight  at  Delaware  place,  Urhen  the  car  stopped  at  the 
intersection,  she  stepped  off  at  the  south  crosswalk,  walked 
back  toward  the  curb,  and  waited  there  until  the  street  ear 
and  an  automobile  passed  to  the  north,  ^he  then  looked  in  both 
directions  for  traffic  and  started  t©  cross  the  street  on  the 
south  crosswalk.  When  she  first  noticed  the  southbound  street 
car  it  was  about  one-third  of  a  block  away,  to  the  north  ©f 
Delaware  place,  coming,  as  she  Judged,  at  about  25  to  30  miles 
an  h©ur«  She  continued  to  look  in  a  northerly  direction  and 
did  not  notice  any  change  in  the  speed  of  the  ear  as  it  came 
across  the  intersection.  She  testified  that  about  the  time 
she  first  saw  the  southbound  car  she  observed  an  automobile 
coming  from  the  west  on  Delaware  place,  and  as  she  walked  toward 
the  west  across  the  tracks  the  automobile  took  a  turn  to  the 
south  on  State  street.  She  had  almost  cleared  the  southbound 
track  when  the  automobile  turned  quite  close  to  and  in  front  ©f 
her.  She  was  then  on  the  west  rail  ©f  3aid  track,  but  had  to 
stop  because  the  automobile  blocked  her  path,  and  she  was  stand- 
ing there  when  the  street  ©ar  struck  her.  "I  did  not  move  back- 
wards at  any  time.  *  *  *  ?^hen  I  made  my  stop,  I  noticed  where 
the  street  ©ar  that  was  coming  south  was  at  that  time.  I  was 
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watching  it  all  the  time,  it  was  just  approaching  the  north 
curb  line.  It  kept  on  coming  from  that  time  until  the  accident. 
*  *  *  That  automobile  was  past  me  when  the  street  car  came  up 
and  hit  me.  *  *  *  The  automobile  just  passed  me  when  the  acci- 
dent occurred.  I  couldn't  say  how  far  past  it  got.  *  *  *  I  was 
standing  on  the  last  rail  and  at  the  instant  the  car  passed  me 
the  street  car  struck  iae,» 

The  only  other  one  of  plaintiff's  witnesses  whose  testi- 
mony has  any  bearing  upon  the  accident  is  James  Meleff,  who  was 
standing  on  the  northwest  corner  of  State  street  and  Delaware 
place  in  front  or  his  tavern.  TIe  was  facing  southeast,  and 
stated  that  when  he  first  saw  plaintiff  she  was  standing  on  the 
outside  or  ??est  rail  of  the  street-car  tracks,  on  the  south 
crosswalk;  that  he  saw  the  street  car  and  the  automobile  making 
a  right  turn  off  of  Delaware;  that  at  the  moment  he  noticed  it, 
the  street  car  was  just  about  opposite  his  tavern,  going  south 
at  approximately  25  miles  an  hour;  that  before  the  accident 
occurred  he  saw  the  automobile  only  from  the  rear  as  it  was 
going  south;  that  it  had  about  completed  its  turn  and  was  then 
facing  south  when  plaintiff  was  struck;  that  in  about  the  center 
of  the  intersection  the  motorman  applied  the  brakes  on  the  street 
car,  but  he  did  not  think  that  there  had  been  any  change  in  its 
speed  before  it  struck  plaintiff;  that  the  rear  end  of  the  street 
car  stopped  about  %   feet  south  of  the  crosswalk;  and  that  plain- 
tiff had  been  pushed,  shoved  or  rolled  by  the  impact  and  was 
lying  underneath  the  west  side  of  the  street  car,  alongside  the 
rail,  behind  the  front  trucks,  approximately  8£  feet  south  of 
the  crosswalk* 

The  gravamen  of  defendants'  argument  Is  that  "If,  from 
the  time  plaintiff  started  to  cross  the  tracks  up  to  the  tiae 
she  reached  the  west  rail,  the  circumstances  were  such  as  to 
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justify  her,  in  the  exercise  of  ordinary  care,  in  believing 
that  she  could  cross  the  tracks  ahead  of  the  approaching  street 
car  in  safety,  then  there  would  be  no  basis  in  law,  reason  or 
justice  for  holding  that,  in  the  same  circumstances,  the  motor- 
man  was  guilty  of  negligence  in  also  believing  that  she  could 
cross  the  tracks  ahead  of  the  approaching  street  car  in  safety. 
If  there  is  any  reasonable  basis  in  the  facts  and  circumstances 
as  testified  to  by  plaintiff  for  holding  that  the  motorman  was 
negligent  in  failing  to  see  danger  before  plaintiff  stopped  on 
the  west  rail  and  in  failing  to  attempt  to  stop  the  street  ear 
before  plaintiff  stopped  on  the  west  rail,  then,  to  be  con- 
sistent, plaintiff  must  also  be  charged  with  a  want  of  due  care 
for  also  failing  to  see  such  danger  and  without  making  any  effort 
to  avoid  it.M  (Italics  defendants.*)  In  other  words,  it  is  urged 
that  the  raotorman  should  not  be  held  negligent  in  assuming  that 
plaintiff  could  cross  the  tracks  in  safety  in  front  of  the  ap- 
proaching car.  The  fallacy  of  this  argument  is  that  the  motorman 
never  claimed  that  he  saw  plaintiff  crossing  so  far  ahead  of  his 
street  car  that  she  was  apparently  zotng   to  get  out  of  his  way» 
He  testified  that  plaintiff  tried  to  cross  the  tracks  behind  the 
car  from  which  she  had  alighted $  that  she  was  walking  briskly 
across  the  tracks  south  of  the  intersection!  that  he  did  not  see 
her  until  he  was  some  15  or  2C  feet  from  her;  that  he  then  sounded 
his  gong  and  applied  the  emergency  brakes,  but  could  not  bring  his 
ear  to  a  stop  before  it  struck  plaintiff,  The  jury  evidently  re- 
jected his  testimony  and  accepted  plaintiff's  version  of  the  acci- 
dent. If  plaintiff's  testimony  is  taken  as  true,  the  motorman 
had  a  clear  vision  of  the  track  and  could  have  seen  plaintiff  when 
his  car  was  about  1^0  feet  away  from  her.  Thereafter  he  had  n© 
right  to  assume  that  she  could  safely  get  out  of  his  path.  He 
was  passing  over  a  busy  crossing  and  owed  plaintiff  the  duty  of 
exercising  care  commensurate  with  the  circumstances*  If  the 
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automobile  going  east  on  Delaware  place  served  as  a  warning 
of  danger,  he  should  have  heeded  the  warning,  but  he  said  he 
did  not  see  the  automobile,  although  plaintiff  and  MOTeff 
both  described  its  approach  toward  the  east  and  its  turn 
south  on  State  street.  The  law  is  too  well  settled  as  to  the 
rule  that  a  witness  will  not  be  heard  to  say  he  did  not  see 
that  which  is  plainly  discernible,  to  require  the  citation  of 
authority,  trader  the  facts  testified  to  by  plaintiff  and  her 
witness  McHeff,  the  Jury  were  justified  in  finding  that  the 
aoterman  was  negligent  in  failing  to  Keep  a  proper  lookout  and 
in  running  his  street  car  across  a  busy  intersection  at  what 
seems  to  be  a  high  rate  of  speed  under  the  circumstances. 

14  to  Plaintiff ii  conduct,  it  is  urged  that  when  she 
found  herself  trapped  by  the  automobile  which  crossed  in  her 
path  before  she  could  clear  the  last  rail  of  the  southbound 
tracks,  she  could  or  should,  in  the  exercise  of  due  care  and 
caution  for  her  own  safety,  have  taken  several  steps  backward 
and  avoided  the  accident,  and  that  being  a  young  girl  in  good 
health  and  athletically  inclined,  she  "was  entirely  capable  of 
making  an  effort  to  get  off  of  the  track  and  out  of  danger  while 
the  street  car  was  coming  clear  across  the  street."  It  is  evi- 
dent, however,  that  plaintiff  was  suddenly  confronted  by  a  danger 
she  did  not  and  could  not  anticipate.  The  automobile  which  turned 
south  on  State  street  cut  off  her  path  so  that  she  could  not  pro- 
ceed across  the  last  rail,  and  as  she  saw  the  approaching  south- 
bound street  car  it  was  incumbent  upon  her  to  make  an  instantane- 
ous decision.  In  that  moment  she  was  required  to  decide  whether 
the  automobile  passing  in  front  of  her  would  give  her  time  te 
make  another  step  forward  to  safety,  or  whether  it  would  be  safer 
to  take  several  steps  backward  and  avoid  the  rapidly  approaching 
street  car  from  the  north.  She  was  caught  in  a  position  of 
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danger,  and  the  situation  nscessitated  an  immediate  decision. 
The  law  did  not  require  her  to  weigh  nicely  the  chance  of 
stepping  forward  to  safety  against  the  possibility  of  moving 
backward  out  of  the  path  of-  the  street  cap.  Under  the  circum- 
stances her  decision  to  step  forward  was  reasonable,  and  in 
any  event  the  evaluation  of  her  conduct  in  the  emergency  was 
for  the  jury.  SissSLXjuMJ^^iL^Jk^AJM^^^   24?  111.  308; 
Baam.7.  Panville  StrogQnJZo.,  235  111.  566;  Lasko  v-  ffiggg, 
327  111*  App,  $$   Synwolt  vt  Klanfc^  296  ill.  App.  79;  and  Uahan  vn 
jilchardspn,,  284  111.  ^pp.  493.  Recent  expressions  of  our  Supreme 
and  Appellate  courts  clearly  hold  that  the  question  of  contribu- 
tory negligence  is  one  which  is  pre-eminently  for  the  consider- 
ation of  the  jury.  Each  case  must  be  determined  from  its  par- 
ticular facts.  The  question  of  contributory  negligence  cannot 
be  defined  in  exact  terms,  and  unless  it  can  be  said  that  the 
failure  of  the  plaintiff  to  exercise  care  is  so  palpably  con- 
trary to  the  conduct  of  a  reasonably  prudent  person  as  to  show 
contributory  negligence,  the  issue  is  one  for  the  jury.  Kelly 
y,  Friej,  Ifcjfr,,  329  111.  App.  651  (Abst.),  citing  the  following 
recent  ©pinions  of  the  Supreme  Court  upon  this  subject:  Blum  vt 
G&ts^  366  in.  273 J  fttfttj  Tin  TffrfrumtfUi,  378  111.  626;  and  Moran 
faAtei  390  111.  478.  In  Thomas  v.  Buchanan,  357  m.  270,  the 
court  said  that  "Contributory  negligence  becomes  a  question  of 
law  only  when  it  can  properly  be  said  that  all  reasonable  minds 
would  reach  the  conclusion,  under  the  facts  stated,  that  such 
faets  did  not  establish  due  care  and  caution  on  the  part  of  the 
person  charged  therewith."  And  in  both  Gnat  v.  Richardson  and 
the  noraa  case  the  Supreme  Court  laid  down  the  rule  that  whether 
It  is  negligence  to  cross  a  street-car  track  at  an  intersection 
ahead  of  an  approaching  street  oar  or  automobile  is  an  issue  of 
fact  for  the  jury.  We  think  the  ruling  in  these  cases  is 
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deeisive  of  the  contention  now  before  us. 

Aside  from  the  question  of  liability,  defendants  urge 
that  the  damages  were  excessive.  There  is  no  doubt  that  plain- 
tiff was  severely  injured.  Prior  to  the  accident  she  had  been 
a  normal,  active  healthy  person  and  was  gainfully  employed*  Hep 
duties  as  a  nurse's  aid  required  her  to  be  in  good  physical  con- 
dition. The  accident  rendered  her  unconscious,  and  except  f©r 
brief  intervals  she  did  not  remember  anything  for  the  follow- 
ing two  weeks.  A  physical  examination  made  a  day  or  two  after 
the  occurrence  showed  that  she  was  somewhat  disoriented  and 
suffering  from  brain  concussion.  Her  abdomen  was  distended, 
and  she  was  unable  to  move  her  right  lower  leg.  X-ray  films 
taken  on  the  day  of  the  accident  disclosed  multiple  fractures 
of  the  pelvis.  The  right  hip  socket  was  distorted  and  had  been 
pushed  in  posteriorly  and  practically  destroyed.  This  fracture 
was  comminuted  in  type,  broken  into  a  number  of  small  pieces. 
The  fragments  of  bone  that  constituted  that  hip  socket  had  been 
pushed  or  driven  medially  or  inwardly  into  the  pelvis.  The  head 
of  the  femur  had  been  driven  into  and  had  broken  up  the  socket. 
There  were  also  corresponding  fractures  in  the  region  of  the 
pubis.  Two  days  after  the  accident  plaintiff  had  to  undergo  an 
operation.  A  wire  was  put  through  the  upper  part  of  the  femur, 
attached  to  a  traction  bow,  and  tightened,  heights  were  then 
attached  to  the  traction  bow  to  pull  the  head  of  the  fe&ur  out- 
ward from  where  it  had  been  pushed  into  the  pelvis.  Other 
wiring  was  done  on  the  injured  bones,  and  the  hospital  bed  was 
tilted  high  on  the  right  so  that  plaintiff's  body  would  fall  to 
the  left.  About  30  to  40  pounds  of  traction  were  applied  in 
the  way  of  direct  pull,  which  was  increased  by  tilting  the  bed. 
The  traction  remained  on  plaintiff  for  almost  two  months,  during 
which  she  was  unable  to  leave  her  bed  and  suffered  mueh  pain, 
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and  after  about  two  or  three  weeks  hypodermics  were  administered. 
She  had  difficulty  in  sleeping  and  received  constant  nursing 
care  and  attention*  The  pelvic  injury  caused  a  temporary  pa- 
ralysis of  the  muscles  of  the  bladder,  and  she  had  to  be 
catheterized  for  about  two  weeks.  She  was  also  given  a  blood 
transfusion.  Before  discharge  from  the  hospital  December  24, 
1944,  plaintiff  learned  to  walk  by  pushing  a  chair.  3he  had 
lost  approximately  32  pounds  during  her  hospitalization,  was 
carried  to  a  cab  when  she  left,  and  confined  to  her  bed  at  home 
part  of  the  time  until  January  2,   1945,  when  she  went  to  her 
parents'  farm  for  about  two  months.  Then  at  the  request  of  her 
surgeon  plaintiff  returned  to  Chicago.  Turing  that  time  her 
doctor  saw  her  regularly,  X-rayed  her,  and  advised  her  as  t© 
how  to  take  care  of  herself.  Ska  used  a  cane  steadily  from 
December  1944  until  June  1945,  walking  with  a  limp  and  much 
slower  than  theretofore.  X-rays  taken  in  November  194$,  shortly 
before  the  trial  and  more  than  a  year  after  the  accident,  showed 
that  the  right  sacroiliao  joint  was  open,  that  it  had  been  spread, 
that  as  a  result  of  the  fracture  the  right  wing  of  the  pelvis  was 
flared  out,  and  also  disclosed  other  deformities  of  a  permanent 
nature.  Her  recuperation  was  attended  by  much  pain  and  suffering, 
and  although  her  surgeon  could  not  state  with  any  degree  of  cer- 
tainty that  the  pain  in  her  hip  would  grow  progressively  worse 
with  the  development  of  traumatic  osteoarthritis  which  he  said 
was  certain  to  occur  ultimately,  it  is  reasonable  to  find  from 
the  medical  evidence  that  an  injury  of  the  gravity  which  plain- 
tiff sustained  would  leave  her  deformed  to  some  degree  for  at 
least  several  years.  Furthermore,  she  had  to  abandon  her  plans 
for  a  nursing  eareer  and  take  a  position  in  the  pharmacy  of  the 
hospital  which  paid  her  only  $125  per  month  as  against  the  pro- 
spective compensation  of  a  nurse  of  approximately  double  that 
amount.  Under  the  circumstanees  and  in  view  of  the  constant 
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depreciation  In  the  purchasing  power  of  money,  a  verdict  for 
$30,000  is  not  excessive,  Lamar  v.  Collins ,  2?2  111.  App.  238J 
Howard  vf  Baltimore  &  0.  C.  Terminal  R.  Co.,  327  111.  App.  835 
&m  I-Qlfg  v.  Hallway  Express  Agency,  -fao^  326  111.  App.  %% 
Lastly  it  is  urged  that  the  jury  were  improperly  in- 
structed. Criticism  is  made  of  plaintiff* s  given  instruction 
"o,  3.  It  is  urged  that  this  Instruction  is  not  objectionable 
in  so  far  as  it  applies  to  instructions  which  do  not  direct  a 
verdict,  hut  as  to  instructions  which  do  direct  a  verdict,  it 
is  in  direct  conflict  with  the  prevailing  rule.  Hanson  v.  Trust 
Go.  of  Chicago -f  38O  111.  194,  is  cited  in  support  of  this  con- 
tention. In  that  case  the  court  enunciated  the  faallar  rule  that 
a  peremptory  instruction  must  contain  all  the  elements  necessary 
to  sustain  the  directed  verdict.  Defendants  argue  that  because 
of  this  rule  plaintiff's  given  instruction  Mo,  3,  which  told  the 
jury  that  the  instructions  constituted  a  connected  body  to  be 
applied  as  a  whole  to  the  facts,  and  that  no  one  instruction 
should  be  separated  from  the  others,  is  erroneous.  The  gist  of 
the  argument  is  that  each  peremptory  instruction  must  stand  alone. 
It  appears,  however,  that  plaintiff's  mandatory  instructions  4 
and  11  contain  all  the  essential  elements  necessary  to  sustain 
a  verdict,  and  therefore  the  argument  on  this  question  is  mani- 
festly without  any  basis. 

It  is  also  urged  that  plaintiff's  given  instructions  No. 
4  and  11,  as  well  as  several  Instructions  given  at  the  request 
of  the  defendants,  were  mandatory  instructions  which  directed  a 
verdict,  and  under  the  law  applicable  to  mandatory  instructions, 
none  of  them  should  be  regarded  and  treated  in  'one  connected 
body  and  series'1  with  the  other  instructions,  and  were  therefore 
In  direct  conflict  with  the  law  stated  in  the  Hanson  case.  As 
to  these  Instructions,  it  was  urged  that  there  was  not  a  particle 
of  evidence  that  the  motoraan  was  not  keeping  a  look-out  or  that 
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he  failed  to  see  plaintiff  at  any  time  that  she  was  visible, 
and  that  therefore  the  instruction  erroneously  assumed  or 
implied  that  the  motorman  was  guilty  of  negligence  in  failing 
to  discover  plaintiff *s  position  of  danger  in  time  to  avoid  in- 
juring her.  It  should  be  noted,  however,  that  the  motorman 
testified  that  he  did  not  see  plaintiff  until  his  car  was  15 
to  20  feet  from  her.  The  cases  cited  by  defendants  in  support 
of  their  criticism  of  these  instructions  deal  with  situations 
in  which  there  was  no  evidence  to  support  the  facts,  but  in- 
structions 4  and  11  did  not  assume  any  facts  ?;hich  were  not 
supported  by  evidence.  '  e  have  examined  the  instructions 
criticised  by  defendants  and  are  convinced  that  they  could  not 
have  confused  or  prejudiced  the  jury  so  as  to  result  in  the 
verdict  and  judgment  from  which  defendants  appeal. 

The  case  was  fairly  tried,  and  upon  the  issues  of  fact 
submitted  to  the  jury  we  think  they  were  justified  in  returning 
a  verdict  for  plaintiff  and  in  assessing  damages  in  the  amount 
of  $30,000.  The  judgment  of  the  Superior  Court  is  therefore 
sustained. 

JUDG2SHT  SUSTAINED. 
Scanlan  and  Sullivan,  ,TJ.,  concur. 
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GUSTAV  E.   BETOLY, 

Appellee, 


THE  WM,  MEYER  CO.,  an  Illinois 
corporation, 

Appellant* 


APPEAL  FROM  MUNICIPAL 
COURT  OP  CHICAGO* 

MR,  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT* 

The  defendant,  Wm.  Meyer  Co.,  an  Illinois  corporation, 
appeals  from  an  adverse  judgment  in  the  amount  ©f  $850  entered 
pursuant  to  a  trial  by  one  of  the  judges  of  the  Municipal 
Court  without  a  jury,  and  asks  judgment  here  in  favor  of  de- 
fendant on  its  counterclaim. 

The  judgment  against  defendant  was  predicated  on  a  bal- 
ance claimed  to  be  due  plaintiff,  an  attorney,  for  legal  ser- 
vices rendered  in  the  Auer  litigation  (Auer  v.  Wa.  Meyer  Co.^ 
322  111.  App.  244),  which  was  instituted  June  18,  1935  as  a 
minority  stockholders1  suit  against  the  defendants,  Wm.  Meyer 
Co*,  a  corporation,  Llna  R.  Meyer,  individually  and  as  execu- 
trix of  the  estate  of  William  Meyer,  deceased,  Oliver  Norder 
and  Dwight  C*  Hudson,  directors  of  the  corporation.  The  com- 
plaint in  the  Auer  litigation  charged  that  the  individual  de- 
fendants fraudulently  and  wrongfully  caused  to  be  paid  to  them- 
selves in  excess  of  $^00,000  as  bonuses,  and  sought  discovery 
and  an  accounting.  Shortly  after  that  suit  was  filed  the  in- 
dividual defendants  came  to  Beerly*s  office  with  a  summons 
issued  in  that  cause.  After  withdrawing  the  original  bill  of 
complaint  from  the  clerk* s  office  and  examining  it,  he  called 
their  attention  to  the  fact  that  the  suit  was  against  the  cor- 
poration as  well  as  Lina  R.  Meyer  individually  and  as  executrix 
of  her  deceased  husband's  estate,  Oliver  Norden  and  Dwight  M» 
Hudson,  directors,  and  Beerly  was  then  directed  to  file  an 
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appearance  on  behalf  of  all  the  parties  defendant,  including 
the  corporation.  They  agreed  that  all  costs  and  expenses, 
including  attorney's  fees  connected  with  the  defense  of  said 
litigation,  were  to  be  paid  by  the  Sfou  Meyer  Co.  At  that 
time  and  up  to  June  6,  1942  L^jna  R.  Meyer  owned  Individually 
and  in  a  representative  capacity  15/18  of  the  entire  issued 
capital  stock  of  the  corporation,  and  was  its  president, 
treasurer  and  one   of  its  directors*  Beerly  testified  that 
he  rendered  no  bill  for  services  to  Irs*  Meyer  at  any  time 
from  June  8,  I935  up  to  the  time  of  the  trial  in  connection 
with  that  lawsuit  and  that  Mrs.  Meyer  had  never  hired  him  as 
her  attorney.  Nevertheless  an  appearance  was  filed  by  him  on 
behalf  of  Mrs.  Meyer  individually  and  in  her  representative 
capacity,  and  he  also  filed  a  joint  and  several  answer  in 
behalf  of  all  the  defendants  in  that  proceeding. 

Issue  being  joined,  the  cause  was  referred  to  a  master 
in  chancery,  before  whom  hearings  were  had  from  November  27, 
1936  until  February  3,  I938.  In  the  instant  case,  Beerly  in- 
troduced in  evidence  a  time  sheet  of  his  services  for  ths 
period  during  which  hearings  were  had  before  the  master.  The 
master  found  substantially  in  favor  of  the  defendants  in  the 
Auer  case,  and  the  chancellor  overruled  the  plaintiff's  excep- 
tions and  entered  a  decree  in  accordance  with  the  master's 
report.  An  appeal  was  then  taken  to  the  Appellate  Court,  and 
in  an  exhaustive  opinion  written  by  Mr.  Justice  Sullivan  we 
reversed  the  decree  in  part  and  remanded  the  cause  with  direc- 
tions that  there  be  a  full  accounting  against  Mrs.  Meyer  indivi- 
dually and  as  executrix  under  her  deceased  husband's  will  for 
all  bonuses  received  by  her  and  him  during  the  period  from  1918 
to  and  including  I934,  and  that  the  costs  be  taxed  against  her 
individually*  A  petition  for  leave  to  appeal  to  the  Supreme 
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Court  on  behalf  of  all  the  defendants  was  subsequently  denied, 
and  on  December  5,  19*4  a  decree  was  entered  in  the  Circuit 
Court  in  satisfaction  of  the  mandate  issued  by  this  court. 

It  appears  from  the  evidence  in  this  proceeding  that 
Beerly  sent  to  the  Win*  Meyer  Co,  et  al«  his  statement  dated 
November  27,  1941  for  services  rendered  for  the  period  from 
December  28,  1937  to  November  27,  1941  for  $1000,  which  bore  a 
longhand  notation  "OK  to  enter  for  $1000  per  T»K.T.&H,  S« 
Vaile."  Subsequently,  by  letter  of  January  28,  194-2  to  the 
8m.  Meyer  Co,,  Beerly  requested  payment  of  the  sum  claimed  to 
be  due  him,  and  repeated  the  request  in  another  letter  dated 
February  4,  1942.  The  Meyer  Co.,  lay   its  letter  of  February  3, 
1942  to  Beerly,  acknowledged  said  statement  to  be  due,  but 
indicated  that  it  was  financially  unable  to  pay  it.  Later, 
on  June  19,  1942  and  July  18,  1944,  it  paid  Beerly  on  account 
of  his  statement  for  services  the  respective  amounts  of  $200 
and  $100,  It  also  appears  from  the  evidence  adduced  upon  the 
hearing  In  this  case  that  the  accounting  records  of  the  Meyer 
eorporation  set  up  as  a  liability  Beerly 's  statement  ©f  ser- 
vices for  $1000 , 

In  July  1942  one  G.  D,  Harris  purchased  all  the  stock 
owned  by  Lina  R,  Meyer,  and  Sidney  P.  Moody,  Harris'  attorney, 
testified  that  at  the  time  of  the  closing  of  that  transaction 
Beerly  told  him  that  he  had  a  bill  for  legal  services  rendered 
to  the  Wm,  Meyer  Co,  in  the  Auer  litigation,  that  "he  wanted 
to  be  sure  that  he  was  paid  because  he  had  done  a  lot  of  work, 
*  *  *  and  he  said  that  he  was  not  worried  about  the  case,  that 
he  was  sure  he  would  be  successful  in  the  upper  court  and  I 
[MOody]  did  not  have  a  thing  to  worry  about, M 

The  Auer  litigation  was  next  called  to  Moody's  attention 
when  our  opinion  was  filed  on  March  8,  1944,  The  purchasers 
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of  the  Wnu  H.  Meyer  Co.  then  for  the  first  time  learned  that 
that  litigation  was  not  a  suit  against  the  corporation  but 
rather  for  its  benefit,  and  that  Una  R.  Meyer  was  the  real 
party  defendant 

On  February  23,  1945  Beerly  brought  the  instant  suit 
against  the  Sm.  Meyer  Go.  for  the  balance  due  of  $700  on  his 
statement  of  services.  By  way  of  defense  the  corporation 
averred  that  Beerly  represented  both  the  Wa.  iueyer  Co.  and 
Lina  R.  Meyer,  whose  interests  were  adverse  and  conflicting; 
that  in  fact  he  substantially  and  exclusively  represented  Lina 
R.  Meyer;  and  that  tine  payments  of  $300  theretofore  paid  by 
the  corporation  to  Beerly  were  made  under  a  misapprehension 
of  facts  and  on  the  strength  of  Beerly «s  statement  that  he 
represented  the  corporation  in  the  Auer  litigation;  and  a 
counterclaim  was  filed  for  the  return  of  the  ^300  paid  to 
Beerly  on  account.  Beerly  then  presented  a  motion  for  sumjaary 
judgment,  supported  by   the  affidavits  of  Lina  R.  Meyer  and  him- 
self, which  motion  was  denied,  and  on  September  19,  1945  he 
filed  an  amended  statement  of  claim  making  Lina  R.  Meyer  an 
additional  defendant  in  the  instant  proceeding  and  sought  judg- 
ment in  the  alternative  against  her  for  his  legal  services. 
After  the  close  of  Beerly »s  case  in  the  Municipal  Court  Lina 
R.  Meyer  was  dismissed  out  of  the  suit,  and  thereafter,  on 
March  8,  I946,  the  court  entered  judgment  for  Beerly  for  $800 
and  against  the  Wm.  Meyer  Co.  on  its  counterclaim. 

The  facts,  circumstances  and  controversies  in  the  Auer 
litigation  are  fully  set  forth  in  our  opinion  and  need  not  be 
repeated  here.  In  view  of  our  findings  as  to  the  nature  of 
the  services  rendered  by  Beerly,  defendants  urge  as  ground  for 
reversal  in  this  cause  that  the  interests  of  the  corporation 
and  thossof  Lina  R#  Meyer  in  the  Auer  litigation  were  adverse, 
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conflicting  and  antagonistic;  and  that  contracts  of  legal 
employment  to  represent  adverse,  conflicting  and  antagonistic 
interests  in  the  same  litigation,  even  though  approved  or 
ratified,  are  against  public  policy.  Bven  a  cursory  reading 
of  our  opinion  in  the  Auer  litigation  clearly  indicates  that 
the  plaintiff  in  that  proceeding  as  a  minority  stockholder 
was  seeking  an  accounting  of  the  wrongful  and  fraudulent 
misappropriation  of  .$^00,000  of  the  corporation's  assets. 
The  recipients  of  the  funds  wrongfully  diverted  were  Llna  R» 
Meyer  and  her  husband  in  his  lifetime ♦  Her  interests  were  of 
course  beat  served  by  retaining  the  funds  so  received,  which 
necessitated  a  vigorous  defense  on  her  part.  Her  attorney, 
Beerly,  certainly  presented  such  a  defense.  On  the  other  hand, 
the  interests  of  the  corporation  would  have  been  best  served 
by  a  full  disclosure  of  all  the  facts  resolved  in  the  Auer 
litigation  and  discovery  and  return  of  all  funds  wrongfully 
misappropriated  by  its  officers,  as  claimed  in  the  stockholders • 
minority  suit.  In  fact  the  corporation  was  in  legal  effect  the 
plaintiff  in  that  litigation,  and  Beerly  admitted  that  any  re- 
covery in  such  a  proceeding  was  for  the  benefit  of  the  cor- 
poration, 

We  consider  it  unnecessary  to  elaborate  upon  the  various 
circumstances  which  led  us  to  conclude  in  our  opinion  in  the 
Auer  litigation  that  Beerly  in  fact  represented  only  the  in- 
terests of  Mrs.  Meyer,  which  were  antagonistic  to  those  of  the 
corporation  which  he  also  purported  to  represent.  For  instance, 
he  did  not  file  any  objections  to  the  master »s  report  limiting 
the  accounting  to  a  period  subsequent  to  June  18,  1930.  One  of 
the  principal  controversies  in  the  Auer  litigation  was  whether 
the  accounting  should  date  back  to  1913,  and  of  course  the  in- 
terests of  the  company  were  best  served  by  having  such  an 
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accounting*  Plaintiff  there  properly  filed  objections  to  the 
finding  of  the  master,  and  his  objections  on  this  point  were 
sustained  in  our  opinion,  /-sain,  Bwrly  filed  no  objection 
to  the  master's  report  assessing  all  the  costs  against  the 
corporation  and  none  against  the  wrongdoer,  Una  R.  Meyer. 
. laintif f  filed  objections  to  the  master's  finding,  and  we 
sustained  his  position  with   .   ■ollowin;;  observations  "That 
the  costs  should  have  been  assessed  against  defendant  Mrs. 
Lina  R«  ::eyer,  individually,  and  not  against  the  Meyer  Co. 
is  self  evident,  and  the  aere  stt  :    t  of  this  proposition 
is  sufficient  7/ithout  further  cogent."  It  furthermore 
appears  that  Beerly  was  overzealous  in  opposing  full  dis- 
closure of  all  facts  relating  to  the  alleged  wrongful  mis- 
appropriation of  funds  by  means  of  bonus a     royalty  pay- 
ments. Our  view  on  that  phase  of  the  litigation  is  appro- 
priately set  forth  on  pages  266-267  of  the  opinion.  The 
filing  of  a  petition  for  rehear ing  by  Beerly  after  the  rendi- 
tion of  our  opinion,  and  his  petition  for  leave  to  appeal  to 
the  Supreme  Court  to  secure  reversal  thereof,  further  indicate 
that  Beerly' s  primary  interest  was  in  representing  ®rs.  leyer 
and  in  actively  opposing  the  best  interests  of  the  corporation* 

This  leads  to  a  consideration  of  the  generally  accepted 
rule  in  this  and  other  states  that  an  attorney  cannot  recover 
fer  legal  services  where  he  represented  adverse,  conflicting 
and  antagonistic  interests  in  the  same  litigation.  Strong  v. 
International  Invest.  Union,  ggj  m#  97.  Gary  y^  Bead^es^  202 
111*  iipp.  53*  The  rule  is  well  epitomized  in  GlUiaa  v«  Saunders,. 
204  *»C«  206,  167  S.E*  799,  where  the  court  said  that  "the  un- 
amendable  mandate  of  both  law  and  morals  forbids  an  attorney, 
in  the  homely  phrase  of  the  fields, 'to  run  with  the  rabbits 
and  bark  with  the  hounds,'"  and  in  ttfcft  ^JMlBffl  ft  flgfflft  ^^  ff 
Newark  vft  gajhkejs,  119  N. J.  Iq*  443,  183  Atl*  274,  where  the 
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court  quoted  from  Katt.  vi,  24-33,  as  follows:  "«Wo  man  can 
serve  two  masters^  for  either  he  will  hate  one,  and  love  the 
other,  or  he  will  cling  to  one,  and  slight  the  other*  Ye 
cannot  serve  God  and  mammon* IM 

It  is  urged  by  plaintiff,  however,  that  a  minority 
stockholders'  suit  against  a  corporation  and  its  majority 
stockholders  represents  two  causes  of  action,  and  that  the 
dual  nature  of  the  proceeding  does  not  deprive  the  corporation 
of  the  right  to  defend  through  counsel  of  its  own  choosing  and 
to  retain  the  same  counsel  to  represent  the  majority  stock- 
holders and  directors  individually,  citing  Otis  &  Co.-  v. 
Pennsylvania  R«  Co.,  57  F»  Supp.  630,  Taylor  v.  Rosehill 
Cemetery  Co..  210  111*  Appa  209,  and  other  decisions,  fhe 
distinguishing  feature  of  decisions  so  holding  lies  in  the 
circumstances  of  each  case.  In  Taylor  v.  Rosehill  Cemetery 
Co..  upon  which  plaintiff  relies,  the  court  held,  among  other 
things,  that  in  a  minority  stockholders*  suit  where  the  majority 
interests  are  charged  with  fraud,  an  attorney  cannot  recover  from 
the  defendant  corporation  for  services  rendered  in  defending  the 
majority  interests  where  he  "was  in  some  way  a  party  to  the  al- 
leged fraud,  or  at  least  had  full  knowledge  of  it."  Counsel  for 
plaintiff  argue  that  in  the  case  at  bar  the  defendant  corporation 
does  not  allege  that  plaintiff  was  a  party  to  the  fraudulent 
action  of  the  majority  interests,  bhile  that  may  be  conceded 
to  be  true,  he  certainly  "had  full  knowledge  of  it,"  as  we 
pointed  out  in  our  opinion  at  pages  266-267.  I**  a**  endeavor 
to  avoid  the  findings  and  characterizations  of  plaintiff's 
knowledge  as  set  forth  in  our  opinion,  plaintiff  now  contends 
that  the  opinion  is  not  in  evidence,  but  he  evidently  overlooks 
the  fact  that  he  introduced  it  in  evidence  and  attached  it  as 
part  of  his  petition  for  leave  to  appeal  in  the  Supreme  Court* 
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We  think  that  within  the  current  weight  of  authority  and 
under  the  circumstances  of  the  Auer  litigation,  plaintiff's 
sole  defense  of  Mrs.  Heyer's  interest,  with  knowledge  of  the 
facts  in  his  possession,  precludes  him  fro®  recovering  feet 
from  the  Heyer  Co.  for  services  which  were  clearly  detrimental 
to  the  corporation. 

Lastly  it  is  urged  that  the  corporation  had  approved  or 
ratified  his  dual  employment  in  representing  adverse  interests, 
and  therefore  it  cannot  now  deny  its  liability  for  such  ser- 
vices. This  contention  is  predicated  upon  the  approval  of 
Beerly*s  statement  by  Messrs*  Trojan  and  Vaile,  the  latter  an 
officer  of  the  corporation,  acknowledgment  of  such  statement 
in  defendant's  letter  of  February  3,  1942  to  Beerly,  the  pay- 
ment of  $200  on  June  19,  1942  and  of  $100  on  July  IS,  1944  by 
the  Meyer  Co.,  and  the  establishment  of  alleged  accounts 
and  balance  sheets  setting  forth  said  liabilities  to  Beerly. 
As  we  understand  the  rule  these  circumstances  would  not  purge 
the  employment  of  being  against  public  policy.  It  is  manifest 
that  Beerly  represented  to  Moody  that  the  Auer  suit  was  against 
defendant  and  that  Ltoody  had  nothing  to  worry  about.  The  real 
facts  were  called  to  Ifoody's  attention  after  the  rendition  of 
this  court's  opinion,  and  until  then  the  actual  nature  of  the 
litigation  was  withheld  or  suppressed.  A  similar  contention 
was  made  in  strong  v.  Internatfoi^f  T^«f.t  n^nj  SUDraf  v?nere 
the  court,  quoting  from  the  Appellate  Court,  held  that  "'Some 
decisions  may  be  found  which  hold  that  when  an  attorney  at  law 
acts  with  the  consent  of  both  adverse  litigants  in  the  character 
of  an  umpire  for  the  determination  of  their  differences,  there 
is  then  no  inconsistency  in  such  employment*  But  where  the  em- 
ployment for  each  is  to  protect  the  respective  and  conflicting 
interests  as  they  may  arise  in  the  litigation,  it  is  generally 
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held  to  be  against  public  policy  to  allow  a  recovery  of  com- 
pensation. In  SffiESiSX it_CSil2yJ.  [30  How.  Pp.  203],  and  in 
jfeDonald  vt  Warner,  [5  a©.  App.  56],  the  client  sought  to  be 
held  in  each  instance  was  aware  of  the  employment  by  the 
adverse  litigant  when  the  inconsistent  employment  was  entered 
into,  ana  in  the  McDonald_case  there  was  a  very  complete 
ratification  by  the  giving  ©f  a  promissory  note  for  the  fees 
charged  after  the  services  had  been  rendered;  yet  it  was  held 
that  the  contract  could  not  be  enforced,  as  it  was  against 
public  policy, i»  The  facts  in  this  case  do  not  permit  a  re- 
covery upon  the  theory  of  approval  and  ratification  because 
the  officers  of  the  corporation  certainly  did  not  have  full 
knowledge  of  the  nature  of  the  litigation  and  plaintiff's 
part  therein  when  they  approved  Beerlyts  statement  of  services 
and  made  payments  on  account  thereof. 

With  respect  to  defendant's  counterclaim  for  the  return 
of  monies  paid  to  Beerly  on  account,  we  find  authority  in  Apfel 
y,  Auditor?,  223  App.  Div.  457,  228  S.T.S.  489,  for  the  trial 
court's  disallowance  of  defendant's  counterclaim.  In  that  case 
the  court  held  that  "The  amount  of  the  plaintiff's  recovery 
against  the  corporations  should  be  limited  to  the  value  of  the 
labor  of  entering  a  nominal  appearance  for  the  corporations  and 
formally  appearing  for  them."  Beerly  rendered  such  services 
for  the  Meyer  Co.,  and  although  the  $300  paid  to  him  ©n  account 
may  be  considered  excessive  for  the  nature  of  those  services, 
we  think  the  trial  court  properly  disallowed  the  counterclaim. 
For  the  reasons  indicated,  that  portion  of  the  judgment 
order  of  the  Jtonicipal  Court  assessing  plaintiff's  damages  at 
$850  is  reversed,  and  that  portion  of  the  judgment  order  find- 
ing the  issues  against  the  defendant  on  the  counterclaim  is 
affirmed. 

JUDOHTSST  ORD^R  AFFHMHI  IH 
o„an,D„  _.  -  1n4  FART  AND  REVERSED  IK  PART. 

Seanlan  and  Sullivan,  JJ.,  concur. 
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MORRIS  INVESTMENT  COMPANY, 
a  corporation, 

Appellant, 


v. 
MARY  MOORE, 


APPEAL  FROM  MJNICII 
COURT  OF  CHICAGO. 


Appellee. 
MR,  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  in  forcible  detainer  in  the 
Municipal  Court  to  recover  possession  of  premises  known  as 
Rooa  No.  2,  second  floor,  4305  Vlncennes  avenue,  Chicago. 
Trial  by  the  court  without  a  jury  resulted  in  a  finding  and 
judgment  for  defendant,  from  which  plaintiff  appeals. 

Plaintiff  contended  upon  trial  that  the  premises  were 
devoted  to  business  purposes  and  therefore  not  subject  to  the 
rules  of  the  O.P.A.,  and  that  the  tenancy  of  the  defendant 
could  be  and  was  terminated  by  service  of  a  30-day  notice* 
In  support  of  this  contention  its  counsel  offered  to  prove 
by  various  exhibits  that  the  question  whether  defendant's 
apartment  was  used  for  living  accommodations  or  business  uses 
had  been  previously  decided  by  the  Superior  Court  of  Cook 
County  m  l  suit  instituted  by  the  O.P.A.  against  the  invest- 
ment company  for  the  purpose  of  restraining  certain  alleged 
violations  of  the  rantal  regulations.  The  court  refused  te 
admit  these  exhibits,  and  it  is  urged  that  If  admitted,  they 
would  have  established  a  prior  adjudication  as  to  the  character 
and  occupancy  of  the  premises  Involved  in  this  case. 

In  the  Superior  Court  proceeding  Chester  A.  Bowles,  as 
O.P.A.  administrator,  charged  the  investment  company  with  having 
engaged  in  acts  and  practices  which  constituted  violations  ©f 
section  4  of  the  Emergency  Price  Control  Act  of  1942,  as  amended, 
and  sought  to  enjoin  such  acts  or  practices  and  enforce  com- 
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pliance  with  the  statute.  The  regulations  involved  provided 
that  a  landlord  of  any  housing  accommodation  rented  on  March 
1,  1942  should  not  demand  or  receive  therefor  rent  in  excess 
of  that  paid  on  the  above  date,  and  required  every  landlord 
to  file  a  registration  statement  setting  forth  information 
with  respect  to  the  rent,  the  services  and  the  equipment 
provided.  In  that  proceeding  the  plaintiff  here  was  made 
defendant  as  the  owner,  operator  or  manager  of  the  building 
at  4305  Vincennes  avenue,  which  received  or  was  entitled  to 
receive  rent  for  the  housing  accommodations  offered  on  the 
premises,  and  it  was  charged  that  the  second  apartment 
located  at  430*?  Vineennes  avenue  was  occupied  on  March  1, 
1942  at  a  rental  ©f  $65  per  month,  which  constituted  the 
maximum  rent  under  section  4  of  the  Rent  Regulation  Act, 
and  that  since  July  1,  1942  and  until  July  1,  1944  defend- 
ant demanded  and  received  $67.50  per  month  rental,  in 
violation  ©f  the  statute. 

The  abstract  ©f  record  containing  the  rejected  ex- 
hibits shows  that  although  Mary  Moore  was  not  Joined  as  a 
defendant  in  the  Superior  Court  suit,  nevertheless  she  filed 
an  affidavit  stating  that  she  occupied  the  apartment  in  ques- 
tion at  4305  Vincennes  avenue  and  had  personal  knowledge  and 
information  of  the  fact  that  the  agent  for  the  Morris  Invest- 
ment Company,  which  operated  the  building,  had  sought  to 
raise  the  rental  of  her  apartment  or  space  from  $65  a  month 
to  $67.50  a  month  beginning  July  12,  1942;  and  in  pursuance 
to  her  affidavit  and  others  of  a  similar  nature  the  Superior 
Court  suit  was  instituted  for  the  benefit  of  numerous  tenants 
as  a  class.  It  Is  clear  that  although  she  was  not  a  defendant 
in  that  proceeding,  her. interest  in  the  litigation  was  the 
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same  as  that  of  other  tenants  in  whose  behalf  the  suit  was 
instituted,  and  if  the  O.P.A.  administrator  had  prevailed 
in  that  proceeding,  Mary  Hoore  would  have  benefited  to  the 
extent  of  recovering  excess  payments  with  penalties  and 
having  the  amount  which  she  was  paying  as  rental  continue 
at  $6?  instead  of  $67.50. 

The  rejected  exhibits  make  repeated  reference  to 
the  premises  in  question.  Paragraph  11  of  the  complaint 
in  the  Superior  Court  proceeding  specifically  described 
apartment  2,  located  at  4305  Vincennes  avenue  in  Chicago, 
as  one  of  the  apartments  for  which  Morris  Investment  Company 
demanded  and  received  rental  in  excess  of  the  alleged  maximum, 
in  violation  of  the  Rent  Regulation  Act.  Paragraph  10  of 
defendant's  answer  averred  that  the  premises  were  used  as  a 
beauty  shop,  and  therefore  not  subject  to  the  maximum  price 
regulation,  and  that  any  failure  to  register  the  premises 
was  not  a  violation  of  the  act.  Paragraph  20  of  the  decree 
found  that  "plaintiff  moved  to  dismiss  such  portions  of  the 
amended  complaint  [referring  to  the  second  apartment  at  4305 
Yineennes  avenue]  for  the  reason  that  the  plaintiff  repre- 
sented unto  this  Court  and  could  not  prove  or  sustain  the 
allegations  contained  therein  and  that  said  paragraphs  of 
the  amended  complaint  were  dismissed*" 

Prom  the  rejected  exhibits  it  clearly  appears  that 
whether  or  not  the  premises  in  question  were  living  accommo- 
dations was  directly  put  in  issue  in  the  Superior  Court  case} 
and  this  record  likewise  shows  that  the  same  question  was 
directly  involved  in  the  trial  of  the  case  at  bar  in  the 
Minicipal  Court.  The  legal  proposition  therefore  presented 
is  whether  the  defendant  in  this  proceeding,  Mary  Moore,  was 
bound  by  such  adjudication  in  the  Superior  Court.  Her  counsel 
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contend  that  a  prior  proceeding  eannot  operate  as  an  adjudi- 
cation, an  estoppel  or  a  bar  unless  there  were?  (1)  identity 
of  the  thing  sued  for  or  question  to  be  decided,  (2)  identity 
in  the  cause  of  action,  and  (3)  identity  of  persons  or  par- 
ties; and  it  is  urged  that  the  questions  at  issue  in  the 
Superior  Court  and  subsequently  in  the  Municipal  Court  were 
dissimilar,  that  the  causes  of  action  -  an  injunction  pro- 
ceeding in  the  Superior  Court  and  a  forcible  entry  and  detainer 
action  in  the  Municipal  Court  -  were  different,  and  that  the 
defendant  in  the  Municipal  Court  was  not  a  party  to  the 
Superior  Court  case.  The  authorities  cited  by  defendant  do 
not  sustain  these  contentions.  The  applicable  rule  is  well 
stated  in  Freeman  on  Judgments,  vol.  1,  5th  ed.,  by  Tuttle, 
sec.  430,  as  follows:  "It  is  therefore  obvious  that  there 
is  a  numerous  and  important  class  of  persons  who,  being 
neither  parties  upon  the  record  nor  acquirers  of  interests 
from  those  parties  after  the  commencement  of  the  suit,  are 
nevertheless  bound  by  the  judgment.  Persons  who  are  parties 
in  fact  though  not  parties  of  record  are  bound  by  the  judg- 
ment. These  include  persons  who  are  represented  by  parties 
of  record,  those  who  by  reason  of  their  relation  to  parties 
are  bound  when  notified  to  appear  and  defend  for  the  latter, 
persons  participating  in  the  litigation  in  defense  of  their 
own  interests,  and  persons  on  whose  behalf  and  under  whose 
direction  the  suit  is  prosecuted  or  defended  in  the  name  of 
some  OfeH^gsrsony1   (Italics  ours.)  Mary  ^loore  certainly 
falls  within  the  italieiaed  portion  of  this  statement.  In 
the  early  and  leading  case  of  Banna  v.  Read,  102  111*  i>9u, 
which  is  cited  with  approval  in  most  of  the  later  decisions, 
it  appeared  that  an  Indiana  court  had  held  that  a  deceased 
grantor,  at  the  time  of  making  a  conveyance  of  lands  in  that 


- 

■  •-■'■ 
t  -  . 

'.    '    ' 
:  '  ... 

'  . 

t 

-  rtJt 

.•■'■■■' 

■    ■ 

■ 

'    ■      '  (4S' 

ill      *tmm3 

.   *   ■  i 

<     ■  '    '  '        -  v'  '        '      ■  iuiw 

■ 


Mm' 

state,  was  insane  and  incapable  of  doing  business,  and  the 
court  had  set  aside  the  conveyance  to  his  wife.  The  Illinois 
Supreme  Court  held  that  such  adjudication  was  competent  evi- 
dence to  establish  the  faet  of  the  grantor's  insanity  in  a 
suit,  between  substantially  the  same  parties,  to  avoid  a 
conveyance  of  lands  in  this  state  made  by  the  same  grantor 
and  at  the  same  time  the  deed  was  made  to  the  Indiana  lands, 
and  the  court  here  said  that  "Where  the  former  adjudication 
is  relied  on  as  an  answer  and  bar  to  the  whole  cause  of 
action,  or,  in  other  words,  where  it  is  claimed  to  be  an 
answer  to  all  the  questions  involved  in  the  subsequent  action, 
then  it  must  appear,  as  claimed  by  defendants  in  error,  that 
the  cause  of  action  and  thins  nought  to  be  recovered  are  the 
same  in  both  suits.  The  former  adjudication  in  cases  of  this 
class  is  technically  known  as  an  estoppel  by  judgment,  and 
the  judgment  itself  is  commonly  characterized  as  a  bar  to 
the  action;  but  where  some  specific  fact  or  question  has  been 
adjudicated  and  determined  in  a  former  suit,  and  the  same  faet 
or  question  is  again  put  in  issue  in  a  subsequent  suit  between 
the  same  parties,  its  determination  in  the  former  suit,  if 
properly  presented  and  relied  on,  will  be  held  conclusive  upon 
the  parties  in  the  latter  suit,  without  regard  to  whether  the 
cause  of  action  is  the  same  in  both  suits  or  not." 

Sfcre  recently,  in  jjoffjaan  v.  Hoffman,  330  111*  413, 
the  court  laid  down  the  rule  as  follows:  "Hifhere  some  con- 
trolling faet  or  question  material  to  the  determination  of  both 
causes  has  been  adjudicated  in  the  former  suit  by  a  court  of 
competent  jurisdiction  and  the  same  fact  or  question  is  again 
at  Issue  between  the  same  parties,  Its  adjudication  in  the 
first  cause  will,  If  properly  presented,  be  conclusive  of  the 
same  question  in  the  later  suit,  irrespective  of  the  question 
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whether  the  cause  of  aetion  is  the  same  In  both  suits  ©r 
not" |  and  in  People  v.  Hart.  332  111*  467,  the  rule  was 
again  announced  as  follows?  "To  operate  as  an  estoppel  by 
verdict  it  is  absolutely  necessary  that  there  shall  have 
been  a  finding  of  a  specific  fact  in  the  former  judgment  or 
.record  that  is  material  and  controlling  in  that  cause  and 
also  material  and  controlling  In  the  pending  case.  It  must 
also  conclusively  appear  that  the  matter  of  fact  was  so  in 
issue  that  It  was  necessarily  determined  by  the  court  render- 
ing the  judgment  interposed  as  a  bar  by  reason  of  such  es- 
toppel*" The  same  rule  was  enunciated  and  followed  in  Bechtel 
&J8teBBa&&i  236  111.  App.  549,  where  Kanna  v.  Head  was  again 
quoted  with  approval,  and  also  in  Lightcap  v.  Bradley,  186  111, 
51©,  and  mrtJ*jL,Mm&m£mx  245  111*  206, 

Wo  think  the  foregoing  decisions  support  the  rule  that 
one,  even  though  not  a  party  to  a  proceeding,  may  be  bound  by 
a  Judgment  or  decree  entered  therein  if  it  appears  that  the 
suit  was  instituted  for  his  or  her  interest  or  for  his  or  her 
benefit  or  that  he  or  she  assisted  or  advised  in  such  a  pro- 
ceeding. The  rejected  exhibits  clearly  show  that  there  was  a 
privity  of  interest  between  plaintiff  in  the  Superior  Court 
proceeding  and  Mary  Moore,  the  defendant  herein.  In  fact  she 
was  one  of  those  persons  on  whose  behalf  (as  indicated  by  her 
affidavit)  the  Superior  Court  suit  was  prosecuted  in  the  name 
of  Chester  A.  Bowles,  the  rent  administrator. 

It  fellows  from  these  conclusions  that  the  exhibits 
offered  in  evidence  should  have  been  admitted  and  that  it  was 
error  to  reject  them,  tiince  the  exhibits  are  amply  set  forth 
in  the  record  in  this  proceeding  it  would  serve  no  useful 
purpose  to  retry  the  case.  Therefore  the  judgment  of  the 
Jfianicipal  Court  is  reversed  and  the  cause  remanded  to  that 
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eourt  with  directions  that  *****   for  posses3ion  *  entered 
in  favor  of  plaintiff,  iferris  Investaont  Go^pany. 
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RUTH  CURTIS,  also  known  as  Ruth 
IJcCree,  insane,  by  J.  Harold 
Mosely,  Conservator  of  her 
estate, 

Plaintiff, 


v. 


LILLIAN  UcCULLAN,  STALLAGE  SMITH, 
J.  HAROLD  MOSELY,  Executor  of  the 
Estate  of  Ella  Malone,  deceased, 
and  Unknown  Owners, 

Defendants. 


HAROLD  WARNER, 


Appellee, 


v. 


APP.EAL  FROM  CIRCUIT 

COURT,  CCGK  COUNTY. 

6- 

LILLIAN  McCULLAN, 

Appellant. 

UEU  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

Lillian  LIcCullan  appeals  from  an  order  of  the  Circuit 
Court  allowing  Harold  Earner's  petition  for  a  writ  of  assistance 
putting  him  in  possession  of  the  premises  in  question. 

Appellant's  counsel  has  filed  no  statement  of  the  case, 
as  required  by  the  rules  of  this  court,  and  we  therefore  take 
the  facts,  which  are  apparently  conceded  to  be  correct,  from 
'.arner's  brief.  It  appears  that  the  original  action  was  for 
partition  of  certain  real  estate  filed  under  the  title  of  J, 
Harold  Mosely,  Conservator  of  the  Estate  0f  Ruth  Curtis,  v. 
Lillian  LrcCullan  et  al.,  and  unknown  owners  of  the  premises 
known  as  3420  Calumet  avenue,  Chicago,  The  complaint  alleged 
that  Ella  Ualone,  who  died  on  August  27,  1934,  by  her  will,  be- 
queathed to  Ruth  Curtis  all  the  real  estate  of  which  the  testatrix 
had  been  seized  upon  her  death,  and  by  virtue  of  the  terms  of  the 
will  Ruth  Curtis  became  the  owner  of  an  undivided  one-half  interest 
as  a  tenant  in  common  of  the  premises;  and  that  in  accordance  with 
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the  heirship  of  John  W#  infield,  who  at  one  time  owned  the 
other  one-half  interest,  on  the  date  of  the  filing  of  the  com- 
plaint the  premises  involved  were  owned  in  fee  simple  in  the 
following  proportions:  Faith  Curtis,  25/3©,  Lillian  McCullan, 
7/36*  and  Wallace  Smith  or  his  unknown  heirs,  4/36. 

The  complaint  further  alleged  that  B.uth  Curtis  had  been 
declared  insane;  that  the  plaintiff,  J.  Harold  Hosely,  was  ap- 
pointed conservator  by  order  of  the  Probate  Court;  and  that  on 
March  12,  1942  he  was  given  leave  to  file  proceedings  to  enforce 
the  rights  of  his  ward,  Buth  Curtis,  The   complaint  sought  parti- 
tion of  the  premises. 

Lillian  McCullan  was  duly  served  and  filed  her  answer, 
in  which  she  claimed  no  homestead  right.  On  May  22,  1945  Mosely, 
as  conservator,  filed  his  petition  requesting  an  order  substi- 
tuting Ruth  Curtis  as  plaintiff  in  lieu  of  the  conservator,  and 
in  response  to  his  petition  the  court  on  June  14,  1945  entered 
an  order  changing  the  title  of  the  cause  accordingly.  There- 
upon Lillian  McCullan  filed  an  answer  setting  up  various  defenses. 
The   case  was  referred  to  a  master  in  chancery,  who  filed  his 
report  finding  the  facts  as  alleged  in  the  complaint  and  re- 
commending that  a  decree  of  partition  be  entered.  Lillian 
HCCullan's  exceptions  to  the  report  were  overruled,  and  a  decree 
of  partition  was  entered  on  October  8,  1945  and  became  final  by 
reason  of  the  dismissal  of  an  appeal  therefrom  in  the  Appellate 
Court. 

Pursuant  to  the  decree,  commissioners  thereafter  appointed 
filed  their  report  finding  that  the  premises  were  not  susceptible 
of  division  without  manifest  prejudice  to  the  rights  of  the  par- 
ties in  interest,  and  a  decree  of  sale  was  entered  on  December  3> 
1945*  An  appeal  from  this  decree  was  also  dismissed  in  the  Appel- 
late Court.  At  a  master* s  sale  held  on  December  18,  1945  the 
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premises  were  sold  to  Harold  Warner  for  the  suia  of  $3100. 

Lillian  IfcCollan  filed  the  following  exceptions  to  the 
master's  report  of  sale:  (1)  that  the  daughter  and  the  husband 
of  Ruth  Curtis,  and  the  husband  of  Lillian  T'cCullan  were  not 
made  parties  to  the  suit;  (2)  that  certain  issues  raised  in  the 
amended  answer  were  not  disposed  of  in  the  decrees  entered;  (3) 
that  the  premises  in  question  were  the  homestead  of  Lillian 
Hallan;  and  (4)  that  the  issue  as  to  the  partition  of  the 
property  was  raised  and  not  disposed  of.  -January  18,  1946  the 
court  overruled  all  these  exceptions  and  approved  the  master's 
report  of  sale.  No  appeal  was  taken  from  this  decree. 

Also  on  January  IS,  1946  Lillian  "cCulIan  filed  her 
petition  to  set  aside  a  homestead  in  the  premises,  and  by  an 
order  entered  on  that  same  day  the  petition  was  denied.  The 
appeal  from  that  order  was  also  dismissed  by  the  Appellate 
Court. 

Subsequently  on  June  7,  1946  Warner  filed  his  petition 
for  a  writ  of  assistance  setting  up  that  a  decree  of  sale  was 
entered  in  December  1945;  that  a  sale  was  held  pursuant  there- 
to, at  which  he  purchased  the  premises  involved  for  $3100;  that 
the  sale  was  duly  approved  by  an  order  of  the  Circuit  Court; 
that  he  paid  the  full  amount  of  the  purchase  priced  and  that  ©n 
February  9,  I946  the  master  executed  and  delivered  to  him  a 
deed  of  th«  premises  which  was  duly  recorded;  that  Lillian 
Mecullan  and  Ruth  Curtis'  daughter  Bernice  were  then  occupying 
the  premises;  and  that  petitioner  was  entitled  to  possession 
thereof.  Accordingly  he  prayed  that  a  writ  of  assistance  be 
issued. 

Lillian  McCullan's  answer  set  up  the  same  defenses  which 
she  had  previously  urged  and  which  had  been  overruled  by  the 
court  in  entering  its  several  decrees. 


—   — 

.- 

i 


■ 

no  J ■   .'  ■  ri:f 

•!• 

si 

rfslriwa 

- 


On  June  27,  1946,  after  a  hearing  upon  the  petition  and 
answer,  the  court  found  that  the  petitioner  became  the  owner  of 
the  premises  involved  by  virtue  of  the  master's  deed,  and  ordered 
that  a  writ  of  assistance  issue  to  put  him  in  possession  of  the 
property,  From  this  order  Lillian  ileCullan  has  taken  an  appeal. 
The  only  record  before  us  with  respect  to  that  order  is  the  filing 
of  the  petition  by  Warner,  the  rule  to  answer,  the  answer  of 
Lillian  McCullan,  and  the  order  entered  by  the  court  directing 
that  the  writ  issue.  There  is  no  report  of  proceedings  at  to 
what  occurred  at  the  hearing  of  June  27,  1946,  and  n©  evidence 
©r  proceedings  are  incorporated  in  the  transcript  of  record  with 
reference  to  the  hearing  held  on  that  date. 

Upon  this  state  of  the  record  Lillian  MeCullan's  counsel 
filed  a  brief  urging  nine  separate  legal  propositions  as  ground 
for  reversal  without  stating  any  supporting  facts.  One  of  the 
grounds  urged  is  that  the  rights  secured  by  the  Homestead  Act 
can  be  lost  only  by  release  or  abandonment  in  the  mode  pointed 
out  by  statute,  and  that  accordingly  it  was  error  to  deprive  the 
appellant  of  her  homestead,  A  concise  answer  to  this  contention 
is  that  the  question  of  the  right  ©f  homestead  was  disposed  of  by 
the  decree  of  January  18,  1946,  from  which  no  appeal  is  pending, 
and  that  question  cannot  be  relitigated  on  this  appeal,  Lillian 
McCullan' s  position  upon  trial  was  that  she  had  possession  of  the 
property  pursuant  t©  an  order  of  the  Probate  Court,  If  that  be 
true,  she  did  not  become  entitled  to  a  homestead. 

Another  ground  urged  for  reversal  is  that  the  Circuit 
Court  erred  in  assuming  jurisdiction  of  the  partition  suit  because 
the  matter  was  pending  in  the  Probate  Court,  It  appears,  however, 
that  the  Probate  Court  granted  the  conservator  express  leave  to 
proceed  with  the  partition  suit.  Moreover,  the  Probate  Court  had 
no  jurisdiction  over,  and  could  not  assume  jurisdiction  of,  such 
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a  proceeding. 

In  another  objection  counsel  argues  that  it  was  error 
on  the  part  of  the  Circuit  Court  to  allov/  a  conservator  to 
partition  and  sell  the  real  estate  of  his  ward.  Ho  appeal  was 
taken  from  the  decree  of  partition,  and  therefore  the  point 
cannot  now  be  urged. 

"."e  are  unable  to  find  any  merit  in  any  of  the  other 
grounds  urged  for  reversal.  The  salient  fact  is  that  Warner 
became  a  purchaser  in  good  faith  for  value  at  a  judicial  sale 
and  cannot  be  divested  of  his  title  because  of  any  claimed 
error  in  a  decree  which  became  final,  either  because  no  appeal 
was  taken  or  because  the  appeal  was  dismissed.  He  was  entitled 
to  a  writ  of  assistance  and  to  possession  of  the  premises. 
Pending  this  appeal  a  motion,  v-rhich  was  reserved  to  hearing, 
was  made  to  dismiss  the  appeal  because  of  the  failure  of  the 
appellant  to  file  a  record  within  the  time  allowed  by  law. 
In  view  of  our  conclusion  that  the  appeal  is  without  merit, 
the  motion  to  dismiss  the  appeal  will  be  denied  and  the  Judg- 
ment of  the  Circuit  Court  affirmed. 

JUDGMENT  AFFIRMED. 

Scanlan  and  Sullivan,  JJ.,  concur. 
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THE  PEOPLE  OF  THE  STATE 
OP  ILLINOIS, 

Defendant  in  Error, 


v. 


DONALD  ENRIGHT, 

Plaintiff  in  Brror. 


. 


ERROR  TO  THE  CRIMINAL 
COURT  OP  COOK  COUNTY, 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT: 

Donald  Enright  was  indicted  on  several  counts  in  the 
Criminal  Court  f«r  burglary  and  receiving  stolen  property. 
On  March  25,  1946  his  plea  of  not  guilty  was  withdrawn,  and 
he  entered  a  plea  of  guilty  to  that  count  of  the  indictment 
which  charged  him  with  receiving  stolen  property.  Upon  testi- 
mony stipulated  to  in  open  court  he  was  found  guilty  and  then 
moved  the  court  to  release  him  on  probation.  His  motion  was 
duly  entered  and  continued  for  hearing  to  May  10,  1946.  In 
the  interim  an  investigation  had  been  made  which  disclosed 
that  this  was  defendant's  first  offense,  and  on  the  date  set 
for  hearing  he  was  released  on  probation  for  a  period  of  two 
years  upon  his  own  recognizance  of  $500,  The  probation  order 
provided  that  restitution  be  made  of  $1800,  of  which  $100  was 
paid  in  open  court  on  the  day  of  the  hearing,  and  under  the 
provisions  of  the  order  the  balance  was  to  be  paid  at  the  rate 
of  $60  per  month.  The  record  further  discloses  that  Enright 
had  paid  an  additional  $300  on  April  6,  1946,  and  several  of 
the  monthly  payments,  thus  increasing  the  amount  which  he  had 
paid  by  way  of  restitution  to  more  than  $500.  This  was  in  excess 
of  the  amount  that  he  would  have  been  required  to  pay  at  the 
rate  of  $60  per  month* 

On  October  21,  1946  defendant  appeared  in  court  with 
one  Tomaso,  a  probation  officer,  at  which  time  his  probation 
was  terminated  and  revoked,  and  he  was  sentenced  to  the  peni- 
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tentiary  on  his  former  plea  of  guilty  for  a  period  of  not  less 
than  one  year  nor  more  than  ten  years.  Two  days  thereafter  de- 
fendant, by  his  counsel,  moved  to  vacate  the  sentence,  and  in 
support  of  his  motion  presented  a  verified  petition  alleging 
that  he  had  paid  an  aggregate  of  $1600  toward  restitution;  that 
while  defendant  was  making  restitution  his  wife  gave  birth  to 
a  child;  that  expenses  owing  to  and  on  account  of  her  sickness 
and  the  sickness  of  her  child  caused  defendant  to  fall  into 
arrears  in  his  payments  through  no  fault  of  his  ownj  that  he 
was  not  wilful  in  his  violation  of  the  probation  order;  and 
that  he  would  be  able  within  ten  days  to  make  restitution  in 
full  to  the  complete  satisfaction  of  the  court;  and  accordingly 
he  petitioned  the  court  that  his  ease  be  reopened  and  that  he 
be  given  the  right  to  a  hearing  so  that  the  various  matters 
alleged  in  his  petition  might  be  substantiated  and  considered. 
The  court  promptly  overruled  his  motion,  to  which  counsel  ex- 
cepted, and  this  appeal  from  the  court's  order  overruling  the 
motion  followed. 

The  scant  bill  of  exceptions  presented  does  not  show  by 
y/hat  process  defendant  was  brought  before  the  court  on  October 
21,  1946,  when  the  order  of  probation  was  revoked.  The  only 
persons  appearing  before  the  court  on  that  day  were  the  assist- 
ant state's  attorney,  the  defendant  and  the  probation  officer. 
The  assistant  state's  attorney  informed  the  court  that  he  had 
reinstated  the  proceeding  in  order  to  call  to  the  attention  of 
the  court  the  fact  that  defendant  was  not  making  payments  as  pro- 
vided in  the  probation  order,  and  advised  the  court  that  the  de- 
fendant, as  well  as  the  probation  officer,  was  present.  Ho  evi- 
dence was  presented,  and  defendant  was  given  no  opportunity  to 
show  cause  or  to  introduce  any  evidence  to  controvert  the  charge 
that  he  had  violated  the  probation  order.  The  record  of  the 
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proceedings  consists  of  a  few  interrogatories  by  the  court  as 
to  where  defendant  had  resided  since  the  probation  order  was 
entered,  and  as  to  ho?;  he  had  been  employed  during  the  interim, 
and  the  court's  severe  criticism  of  the  probation  officer  for 
not  having  made  a  report,  by  reason  whereof  the  officer  was 
ordered  taken  into  custody  for  interfering  with  the  administra- 
tion of  justice.  From  some  kind  of  written  memorandum  which  the 
probation  officer  had  in  his  possession,  the  court  concluded, 
without  hearing  any  evidence,  that  defendant  was  guilty  ©f 
^repeated  violations"  of  the  order*  At  the  conclusion  of  the 
hearing  the  matter  was  disposed  ©f  as  follows:  "Vacate  the 
order  of  probation.  Sentenced  on  the  original  plea  and  judgment 
one  to  ten  years.  Take  him  in  custody  and  recoramendation  the 
maximum  be  served* M 

Section  789  of  the  Criminal  Code  (111,  Kev*  Stat*  1945, 
ch,  38)  contains  the  following  applicable  provisions:  MAt  any 
time  during  the  period  of  probation,  the  court  may,  upon  report 
by  a  probation  officer  or  other  satisfactory  proof  of  the  vio- 
lation by  the  probationer  of  any  of  the  conditions  of  his  pro- 
bation, revoke  and  terminate  the  same  and  issue  a  warrant  for 
the  arrest  of  the  probationer,  which  *  *  *  may  be  served  by  any 
probation  officer  in  the  stats  or  by  any  officer  authorized  to 
serve  criminal  process  in  any  city  or  county  in  the  state.  Upon 
the  probationer  being  brought  before  the  court  for  violation  of 
his  probation,  the  court  may  enter  a  rule  upon  the  probationer 
to  show  cause  why  his  probation  should  not  be  terminated  and 
judgment  entered,  and  sentence  imposed  upon  the  original  convic- 
tion and  release  upon  bail  shall  be  allowed  as  in  other  cases* " 

The   state  takes  the  position  that  the  statute  makes  it 
mandatory  upon  the  court  to  impose  sentence  if,  in  his  opinion, 
the  interest  of  justice  requires  it  (111*  Rev,  Stat*  194 5,  ch. 
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38,  sec,  789):  that  the  issuance  of  a  rule  to  show  cause  why 
probation  should  not  be  terminated  is  wholly  discretionary  with 
the  court  under  the  statute,  since  the  word  "may"  therein  is 
not  followed  by  words  of  absolute  prohibition;  that  probation 
is  not  a  right  of  defendant  but  is  an  act  of  grace  and  clemency; 
that  formal  hearings  and  formal  proceedings  are  not  necessary  to 
the  revocation  of  probation,  it  being  sufficient  if  it  appears 
that  probationer  has  not  conducted  himself  in  accordance  with 
his  duty;  that  the  court  could  summarily  inquire  into  the  con- 
duct of  the  probationer  and  impose  sentence  without  formal  trial 
of  the  issue  whether  he  had  violated  probation  conditions;  that 
the  Appellate  Court  is  not  warranted  in  disturbing  judgment  re- 
voking probation  and  sentence  of  defendant  under  his  plea  ©f 
guilty  unless  the  trial  judge  acted  arbitrarily  and  abused  his 
discretion,,  In  support  of  these  various  propositions  numerous 
cases  are  cited,  some  in  this  and  other  states,  as  well  as 
various  decisions  coming  under  the  Federal  jurisdiction.  We 
do  not  consider  it  necessary  to  enter  into  an  extended  discus- 
sion as  to  the  applicability  of  these  various  decisions  because 
it  seems  to  us,  upon  a  careful  review  of  the  bill  of  exceptions, 
that  the  letter  and  spirit  of  the  Criminal  Code  relating  to 
probation  (111.  Rev.  Stat.  I945,  ch.  33,  sec.  784  et  seq.)  were 
utterly  disregarded.  It  does  not  appear  by  what  process  defend- 
ant was  brought  before  the  court;  no  written  charges,  either  by 
way  of  petition  or  affidavit,  were  preferred  against  him  as  to 
any  violations  of  the  probation  order;  he  was  not  represented 
by  counsel  but  was  summarily  brought  in  by  the  probation  officer; 
he  was  not  ordered  to  show  cause,  nor  afforded  an  opportunity  to 
present  evidence  to  controvert  the  court's  conclusion  that  he 
had  been  guilty  of  repeated  violations  of  the  order;  neither  did 
the  probation  officer  who  brought  defendant  into  court  make  any 
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report  or  submit  any  "satisfactory  proof"  of  violation  by  the 
probationer  of  any  of  the  conditions  of  his  probation.  The 
written  memorandum  from  which  the  court  concluded  that  defend- 
ant was  in  arrears  itself  showed  that  he  had  made  restitution 
in  excess  of  $500,  and  if,  as  he  alleged  in  his  petition,  he 
had  paid  in  the  aggregate  amount  of  $1600,  he  would  certainly 
not  have  been  guilty  of  violation  of  the  probation  order  entered 
on  May  10,  1946,  which  required  him  to  pay  only  $60  a  month. 
The  probation  order  was  revoked  October  21,  1946,  less  than  six 
months  after  probation  was  granted,  and  during  that  time  he 
would  have  been  required  t©  pay  only  $360.  In  any  orderly 
proceeding  and  under  a  rule  to  show  cause  we  may  fairly  assume 
that  defendant  could  have  proved  that  he  was  not  in  arrears  and 
that  he  had  not  violated  the  order.  As  a  matter  of  fact  he  was 
not  asked  any  questions  as  to  payments  made  by  him.  The  court 
assumed  from  the  written  memorandum  taken  from  the  probation 
officer  that  defendant  was  in  arrears  and  revoked  the  order  of 
probation  without  inquiring  into  the  facts. 

*T1flff  *Ti  .f1JTfil,|j  300  Hi.  279,  is  the  only  case  called 
to  our  attention  which  deals  with  the  question  whether  the 
formal  entry  of  a  rule  on  defendant  is  required.  In  that  case 
the  court,  commenting  on  the  record  before  it,  said  that  "The 
record  does  show  that  there  was  no  formal  entry  of  a  rule  on 
the  defendant,  as  required  by  the  act,  to  show  cause  why  his 
probation  should  not  be  terminated  and  judgment  entered,  but 
it  does  sufficiently  appear  that  there  was  a  hearing  before 
the  court  upon  that  very  question,  and  that  the  defendant  under- 
took to  show  cause  why  he  should  not  be  sentenced,  etc.,  and 
that  the  court  found  that  he  should  not  be  sentenced  but  should 
be  re-committed  to  the  care  of  the  probation  officer."  The  im- 
plication in  that  decision  is  that  the  entry  of  a  rule  is  re- 


■lV 

— 

■  ■  •   • 
,   I  •    J        I 

■ 

51 

-  \ 

•oTt  ill 
_    I 

'.      '  '  •      . 


—Op- 
quired  so  that  a  probationer  fea?  be  allowed  to  show  cause  why- 
he  should  not  be  sentenced.  In  People  .▼«  Prell,  299  111,  App. 
130,  defendant  was  found  guilty  under  an  information  filed  by 
one  Bewersdorf  of  driving  an  automobile  with  a  wilful  and 
wanton  disregard  for  the  safety  of  persons  or  property,  con- 
trary to  the  statute.  He  was  released  on  probation  under  re- 
cognizance without  surety  in  the  sum  of  $500.  Like  the  case  at 
bar,  the  record  in  that  case  disclosed  nothing  more  until  he  was 
subsequently  brought  before  the  court.  Neither  that  record  nor 
the  one  before  us  indicated  by  what  process  defendant  appeared. 
Also  like  the  case  at  bar,  there  was  no  report  filed  by  the  pro- 
bation officer  nor  accusation  filed  by  anybody  else,  nor  was  any 
rule  to  show  cause  entered,  Nevertheless  the  court  revoked  de- 
fendant's probation  and  sentenced  him  on  his  original  plea.  In 
consenting  on  these  circumstances  Mr.  Justice  Matehett,  speaking 
for  the  court,  made  the  following  observation:  "There  is  nothing 
in  this  record  which  would  give  the  court  Jurisdiction  to  revoke 
defendant's  probation.  (People  v.  Huyvaert^  209  111*  App.  40.) 
The  proceedings  were  unusual,  contrary  to  the  spirit  and  purpose 
of  the  Probation  Act  and  beyond  tha  jurisdiction  of  the  court. 
The  judgment  will  therefore  be  reversed  and  the  defendant  dis- 
charged," 

ithin  the  language  of  the  applicable  statute  and  under 
the  cases  cited,  we  think  that  a  person  who  has  been  placed  on 
probation  is  entitled  to  a  hearing  upon  the  question  of  whether 
or  not  he  has  complied  with  the  conditions  imposed,  and  that 
such  hearing  must  be  according  to  some  well  recognized  and  es- 
tablished rules  of  procedure.  It  would  be  a  simple  act  for  the 
probation  officer  to  file  a  petition  or  other  written  pleading 
setting  forth  the  facts  relied  upon  for  the  suspension  of  sen- 
tence, and  the  defendant  should  then  be  given  an  opportunity 
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to  answer  or  plead  to  the  charge  aade,  and  a  hearing,  even 
though  informal,  as  the  state  contends  it  may  he,  should  he 
had,  from  vrhioh  it  could  at  least;  be  fairly  determined  whether 
the  defendant  had  violated  the  conditions  of  his  probation*  In 
this  case  the  probation  was  revoked  without  applying  any  of  the 
recognised  and  established  rules  of  judicial  procedure. 

For  the  reasons  indicated  the  order  appealed  from  is 
reversed  and  the  cause  is  remanded  with  directions  that  defend- 
ant's petition  to  vacate  the  order  revoking  probation  and  sen- 
tencing hin  to  the  penitentiary  be  allowed,  and  that  such  other 
proceedings  be  had  as  are  not  inconsistent  with  the  views  here- 
in expressed, 

msm  KSVB8SBD  akd  cause 

RBMHDED  WITH  DIRECTIONS* 
Scanlan  and  Sullivan,  JJ,,  concur. 
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PATTERSON  MANUFAC TURING  COM- 
PANY, Division  of  the  Pat- 
terson Corporation,  an  Ohio 
Corporation, 

Appellee, 


v. 


APPEAL  PROM  MUNICIPAL 
COURT  OF  CHICAGO. 

n 


M 


L.  0.  STUART,  doing  business 
as  LINN  ST5KART  COMPANY, 

Appellant. 

MR.  JUSTICE  SCAKLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 
Patterson  Manufacturing  Company,  division  of  the 
Patterson  Corporation,  an  Ohio  corporation,  sued  L.  0.  Stewart, 
doing  business  as  Lynn  Stewart  Company,  for  $2,022.43  plus  in- 
terest in  the  sum  of  $71.95,  totaling  $2,094.38,  upon  an  ac- 
count stated.  The  answer  of  defendant  denied  that  he  owed 
plaintiff  the  sum  of  $2,022.43  or  any  other  amount.  Defendant 
also  filed  a  counterclaim  in  which  he  claimed  that  plaintiff 
was  indebted  to  him  in  the  sum  of  $2,451.84.  Plaintiff  filed 
an  answer  to  the  counterclaim  in  which  it  denied  that  it  was 
indebted  to  defendant,  counterplaintiff,  in  any  amount.  The 
cause  was  tried  by  the  court  without  a  jury.  Upon  the  claim 
of  plaintiff  the  court  found  the  issues  against  defendant  and 
assessed  plaintiff's  damages  in  the  sum  of  $2,022.43.  Upon  the 
counterclaim  the  issues  were  found  against  plaintiff  and  defend- 
ant's damages  were  assessed  in  the  sum  of  $150.  Judgment  was 
entered  upon  the  findings.  Defendant,  L.  0.  Stewart,  doing 
business  as  Lynn  Stewart  Company,  appeals. 

In  October,  1943,  the  parties  entered  into  an  agreement 
whereby  defendant  was  to  occupy  and  use  a  factory  belonging  to 
plaintiff,  located  at  New  Philadelphia,  Ohio,  for  the  manufacture 
of  storage  batteries.  The  agreement  provided  that  defendant 
should  pay  plaintiff  a  minimum  rental  of  $500  per  month  and 
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that  defendant  was  to  pay  additional  amounts  based  upon  the 

number  of  batteries  produced j  that  defendant  should  pay  taxes 

and  certain  other  items.  Defendant  manufactured  batteries  in 

plaintiff's  factory  from  October,  I943,  until  November,  1944, 

when  he  vacated  the  premises. 

On  July  1,  1945,  plaintiff  rendered  defendant  the 

following  statement  of  account; 

"Balance  of  account  due  Ho v.  1st,  1944.  $2022.43 
Interest  charge  to  April  1st,  1945".      JlXa9l 

2094.38" 

Defendant  received  and  retained  this  statement  and  made  no 
objections  to  it.  In  fact,  he  did  not  communicate  with 
plaintiff  in  reference  to  this  statement,  and  the  first 
notice  that  it  had  that  defendant  objected  in  any  way  to 
the  statement  was  when  defendant,  in  February,  1946,  filed 
his  answer  to  plaintiff's  suit.  Plaintiff  claimed  that  the 
statement  of  July  1,  1«M5,  constituted  an  account  stated 
between  the  parties.  Defendant  contended  that  it  is  not  an 
itemized  statement  and,  therefore,  that  it  does  not  consti- 
tute an  account  stated  between  the  parties,  that  it  was  merely 
a  self-serving  document,  and  that  the  trial  court  erred  in 
allowing  it  to  be  introduced  in  evidence  and  in  treating  it 
as  an  account  stated.  When  the  statement  was  offered  in  evi- 
dence the  sole  objection  made  to  its  introduction  was  that  it 
was  not  itemized  and  that  "there  is  no  way  of  checking  into 
it,"  "To  constitute  an  account  stated,  the  statement  rendered 
must  be  in  a  fixed  amount,  but  need  not  itemize  all  charges  and 
credits,  the  bare  naming  of  the  amount  due  being  sufficient." 
(1  C,  J#  3,  Account  Stated  Sec.  22,  pp.  703,  704.)  Moreover, 
the  evidence  shows  conclusively  that  just  before  Mr.  Martin, 
the  general  manager  of  defendant's  business,  left  the  plant, 
in  November,  1944,  Mr,  Patterson,  then  president  of  plaintiff 
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eompany,  handed  him  an  itemized  statement  of  the  account  between 
plaintiff  and  defendant  from  October  14,  1943,  until  the  time 
that  defendant  vacated  the  premises.  This  statement  showed  a 
balance  due  plaintiff  of  $2,094.38,  Patterson  testified  that 
the  day  after  Martin  left  New  Philadelphia  he  discovered  that 
Martin  had  left  upon  the  desk  that  he  had  used  in  the  factory 
the  statement,  and  that  he,  Patterson,  then  mailed  the  statement 
to  defendant,  Martin,  called  JaiLxaagaanOBflg  as  a  witness,  did  not 
deny  the  receipt  of  the  itemised  statement,  nor  did  defendant 
deny  that  he  received  it,  \e  hold  that  the  trial  court  was  justi- 
fied in  treating  the  statement  of  July  1,  1945,  as  an  account 
stated  between  the  parties.  An  account  stated  is  deemed  con- 
clusive both  at  law  and  in  equity  unless  impeached  for  fraud  or 
mistake.  (1  C.  J,  S.  Account  Stated  Sec.  48,  p.  728;  Pure  Torpedo 
Corp.  v.  nation,  32?  Ill,  App,  28,  33#)  The  itemized  statement  of 
account  between  the  parties  shows  that  on  July  7,  1944,  there  was 
a  balance  due  plaintiff  of  $2,398.34.  At  that  time  there  was  a 
dispute  between  defendant  and  Patterson  as  to  the  correctness  of 
the  account.  Patterson  told  defendant  that  he  needed  money  to 
make  a  payment  upon  a  home  that  he  had  bought  and  he  urged  de- 
fendant to  give  him  a  check.  Defendant  testified  that  Patterson 
told  him  that  he  was  remodeling  his  home  and  needed  money  badly, 
and  that  he  said  to  Patterson:  "Well,  I  intend  to  be  down  there 
again  in  the  next  couple  of  weeks  at  which  time  I  will  discuss  it, 
discuss  the  matter  again  with  you,  but  I  do  not  intend  to  pay  the 
charges,  the  invoices  that  you  have  presented  me  vdth  *  *  *." 
MI  told  him  that  I  thought  I  would  be  very  lenient  and  that  I 
would  send  him  $1^00  in  full  for  his  settlement  and  he  assured 
me  and  said  that  that  was  perfectly  satisfactory  and  I  embodied 
that  on  my  check.  *  *  *  this  is  the  check  that  I  mailed  that 
night  *  *  *  to  him,M  Patterson  admits  rece*  Ing  the  check  and 
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using  it*  The  face  of  the  check  reads  as  follows: 

"Harvard,  111*  7-5     1944.  No.  

"70-508     TEr  HOWARD  STATS  BAKK     70-508 

"Pay  to  the 

Order  of      Patterson  Mfg.  Co.        $1500oo/xx 

"Fifteen  Hundred  -  -  Dollars 

"L  0  Stewart" 
On  the  back  of  the  check  appears  the  following*  "This  is  full 
payment  for  all  obligations  including  July  rent."  Patterson 
admitted  that  when  he  received  the  cheek  he  noticed  that  indor- 
sement on  its  back.  The  contention  of  defendant  that  the 
acceptance  by  plaintiff  of  the  check  of  July  y,   1944,  constituted 
a  full  settlement  of  all  matters  between  the  parties  at  that  time. 
is  a  meritorious  one.  That  there  was  a  mistake  in  the  statement 
©f  account  plaintiff  rendered  defendant  on  July  1,  1945,  appears 
from  the  testimony  offered  by  plaintiff.  The  itemized  statement 
of  account  shows  that  at  the  time  plaintiff  received  the  check 
for  $1,500  there  was  a  balance  then  due  plaintiff  of  $2,393.34; 
that  plaintiff  credited  defendant  with  the  amount  of  the  check 
but  retained  in  the  account  as  a  balance  then  due  from  defendant 
$898.34,  the  difference  between  $2,398*34  and  01,500,  and  this 
$898.34  forms  a  part  of  the  $2,094.38  balance  shown  by  the  state- 
ment of  account  of  July  1,  1945.  To  avoid  the  effect  of  the  plain 
mistake  in  the  account  plaintiff  advances  the  following  argument: 
That  accord  and  satisfaction  is  an  affirmative  defense  and  de- 
fendant, to  take  advantage  of  it,  should  have  set  it  up  in  his 
answer  or  reply;  that  he  failed  to  do  so  and,  therefore,  he  cannot 
urge  that  defense.  It  would  be  highly  inequitable  to  sustain  this 
position  of  plaintiff.  The  evidence  of  both  plaintiff  and  defend- 
ant bears  upon  the  defense  of  accord  and  satisfaction.  Defend- 
ant, to  support  his  claim  of  accord  and  satisfaction,  introduced 
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no  objection 
the  check  and  plaintiff  interposed^to  its  introduction.  The 

trial  court,  in  his  opinion,  stated:   **  *  *  the  defendant 

claims  payment  of  whatever  account  the  plaintiff  had  against 

the  defendant  by  the  payment  of  this  check  of  $1500.00  which  is 

dated  July  %   1944."  The  position  now  taken  by  plaintiff  was 

not  made  nor  suggested  during  the  trial  of  the  case.  Had  the 

present  objection  been  made  during  the  trial,  defendant  would 

have  had  an  opportunity  to  amend  his  pleadings  if  his  counsel 

deemed  it  necessary  to  make  any  correction.  Plaintiff,  during 

the  trial,  proceeded  upon  the  assumption  that  defendant  had 

the  right  to  make  the  defense  of  accord  and  satisfaction,  and 

the  present  position  of  plaintiff  is  an  afterthought.  Simple 

justice  requires  that  $398.34  should  be  deducted  from  the  amount 

that  the  trial  court  found  to  be  due  plaintiff. 

Defendant's  counterclaim  alleges: 

"1.   defendant  alleges  that  after  the  said  agreement  of 
October  19,  1943  was  executed  by  plaintiff  and  defendant,  at  the 
request  of  the  plaintiff,  he  made  three  trips  to  I  Washington,  D. 
C.  on  the  behalf  of  plaintiff,  with  the  agreement  that  his  ex- 
penses for  said  trip  would  be  paid  by  plaintiff j  that  his  expenses 
for  the  said  three  trips  was  $300,  which  plaintiff  has  failed  and 
refused  to  pay. 

"2,  Defendant  further  alleges  that  on  or  about  November 
20,  1944  he  sold  and  delivered  to  plaintiff  a  pasting  machine 
having  a  value  of  $1300.00  which  plaintiff  accepted  and  for  which 
it  agreed  to  pay,  but  that  plaintiff  has  refused  and  failed  t© 
pay  defendant  for  said  pasting  machine. 

M3.  Defendant  further  alleges  that  on  or  about  November 
20,  1944  at  the  request  of  plaintiff,  he  had  a  generator  belong- 
ing to  plaintiff  rewound  at  a  cost  of  $375.00,  which  he  paid, 
and  for  which  plaintiff  has  failed  and  refused  to  reimburse  him. 
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"4.  Defendant  further  alleges  that,  after  the  termina- 
tion of  said  contract,  he  had  certain  merchandise  of  a  value 
of  S476.84  in  the  premises  owned  by  plaintiff  and  which,  at 
the  request  of  plaintiff,  he  allowed  to  remain  in  plaintiff's 
possession.  Plaintiff  has  failed  and  refused  to  reimburse 
defendant  for  this  merchandise," 

The  answer  of  plaintiff  to  the  counterclaim  denies 
that  it  requested  defendant  to  make  any  trips  to  Washington 
and  states  that  if  eny  such  trips  were  me.de  they  were  made  in 
regard  to  defendant *s  own  business,-  states  that  the  pasting 
machine  was  never  sold  and  delivered  to  plaintiff  and  denies 
that  it  ever  agreed  to  pay  for  the  same  or  ever  agreed  to  buy 
the  same;  denies  that  it  is  liable  for  the  payment  of  *>375  for 
the  generator,  but  states  the  fact  to  be  that  said  generator 
had  been  used  by  defendant  for  a  considerable  length  of  time 
and  it  was  burned  out  due  to  defendants  negligence;  states 
that  in  accordance  with  the  contract  between  the  parties  defend- 
ant was  to  maintain  all  equipment  at  his  own  expense;  dinies 
that  it  retained  defendants  merchandise  on  its  premises  at  the 
request  of  plaintiff  and  states  the  fact  to  be  that  the  only 
merchandise  left  on  the  premises  were  certain  vent  caps  which 
were  of  no  value  to  plaintiff  and  that  defendant  had  the  right 
"to  pick  same  up."  In  his  counterclaim  defendant  sought  to 
recover  from  plaintiff  under  allegations  of  express  agreements 
or  specific  requests.  In  this  court,  however,  he  urges  that 
he  should  be  permitted  to  recover  upon  a  different  theory,  viz? 
"Defendants  theory  of  his  counterclaim  is  that  the  charges 
therein  were  made  with  the  knowledge  and  consent  of  plaintiff 
and  were  necessary  to  the  operation  of  the  business."  In  his 
opinion  the  trial  court  stated* 

"Defendant  filed  a  counter  claim  claiming  that  for 
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expenses  paid  out  on  trips  to  hashing  ton,  costs  of  repairing 
of  the  generator,  the  price  paid  for  the  pasting  machine,  and 
also  for  merchandise  left  on  the  premises  when  he  vacated 
the  premises. 

"Number  one,  so  far  as  the  material  left  on  the  premises, 
which  amounted  to  ;?475«73>  to  be  exact,  by  the  evidence,  it  was 
his  property  and  he  could,  and  it  was  almost  his  duty  to,  take 
it  out  of  there,  and  not  having  done  so,  that  will  be  eliminated 
from  this  counter  claim. 

MIn  connection  with  the  generator  and  the  pasting  machine, 
from  his  own  testimony,  he  testified  that  there  was  no  agreement 
on  the  part  ef  Mr.  Patterson  to  maintain  and  repair  the  iaachine6 

"The  machines  were  repaired  by  him  on  Ms  own  initiative 
and  for  his  own  benefit.  There  being  no  understanding  as  to 
the  maintenance  or  repair  of  the  machines,  so  the  machine  is 
out  and  so  is  the  generator." 

The  trial  court  stated  that  in  making  his  findings  he 
passed  upon  the  credibility  of  the  witnesses.  We  are  in  full 
accord  v.ith  his  findings  as  to  the  counterclaim  save  as  to  one 
item.  He  allowed  defendant  $150  on  account  of  the  expenses  he 
incurred  in  making  his  trips  to  Washington.  In  making  this 
allowance  the  court  stated:   'Trips  to  Washington:  I  think  they 
both,  in  my  judgment,  profited  by  that,  because  if  he  did  go  to 
I Va shing ton,  even  without  the  consent  or  perils  si  on  of  Wta   Patter- 
son, still  he  went  there  and  spent  $300.00  and  out  of  which  ft% 
Patterson,  indirectly^  got  some  benefit  because  the  more  batteries 
that  he  was  able  to  produce  and  sell,  the  more  commission  !r* 
Patterson  was  to  get,  would  get.  So,  for  that  reason,  I  am 
allowing  him  $150.00  on  that."  We  think  the  evidence  of  defend- 
ant shows  that  he  never  got  any  authority  from  Patterson  to  make 
the  trips  to  Washington  and  to  spend  the  money  in  connection 
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with  the  trips.  However,  plaintiff  has  not  appealed  from  the 
judgment  entered  upon  the  counterclaim  and  it  is  therefore  in 
no  position  to  complain  of  the  court's  action  in  allowing  defend- 
ant $150  upon  the  counterclaim. 

That  part  of  the  Judgment  of  the  Municipal  Court  ©f 
Chicago  wherein  the  court  found  the  issues  against  defendant 
and  fixed  plaintiff's  damages  in  the  sum  of  <?2, 022.43  is  reversed, 
and  the  cause  as  to  that  part  of  the  judgment  is  remanded  with 
directions  to  the  trial  court  to  enter  judgment  for  plaintiff  and 
against  defendant  in  the  sum  of  $1,196.04.  That  part  of  the 
judgment  entered  upon  the  counterclaim  is  affirmed. 

THAT  PART  OF  JUDGMENT  FJXHS 
PLAINTIFF'S  DAMAGES  REVERSED 
AND  REMANDED  WITH  DIRECTIONS* 
THAT  PART  OF  JUDGMENT  ENTERED 
UPON  TEE  COUNTE"        'FIRMED. 

Friend,  P.  J.,  and  Sullivan,  J,,  concur, 
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ODILS  AUBRY,  ) 

Appellant.        ) 

)  APPEAL  PROM  SUPERIOR 

v.  ) 

)  COURT  OF  COOK  CQUKTY. 

SUPREME  LIBERTY  LIFE  IN-  ?  s~\     . 

SUBAKCB  COMPANY,  a  corpora-  )  h\  \  /\  /         V  . 

tion,  and  SARL  B.  DICKBRSON,  )  \      V      m,  A\ 

Appellees.  ) 

MR.  JUSTICE  SCAMLAN  DELIVERED  THB  OPINIOH  OF  THE  COURT, 

From  a  judgment  order  dismissing  her  complaint  upon 

motion  of  defendants  plaintiff  appealed  to  the  Supreme  court 

upon  the  assumption  that  a  freehold  was  necessarily  involved 

in  the  case  and  that,  "irrespective  of  whether  a  freehold  be 

involved,  a  constitutional  question  is  presented."  The  Supreme 

court  (AubjEijyJt_SaEr«Bg_Life  Ins.  Co.,   395  HI.   ?34)  held  that 

neither  a  freehold  nor  a  constitutional  question  was  involved, 

and  transferred  the  cause  to  this  court. 

The  complaint  alleges: 

"Now  comes  plaintiff,  Odile  Aubry,  by  her  attorney, 

John  H.  Roser,  and  complains  of  Supreme  Liberty  Life  Insurance 

Company,  a  corporation,  organized  under  the  laws  of  Illinois, 

and  Sari  B.  Dicker son,  defendants,  in  action  of  fraud  upon  a 

contract  of  rental  of  premises  at  1714  Maypole  Avenue,  Chicago, 

Illinois. 

"1.  Plaintiff  alleges  that  during  the  years  1932  to 
1937,  she  was  the  owner  in  fee  simple  of  the  premises  legally 
described  as:  The  Bast  Half  (1/2)  of  Lot  Nine  (9)  in  Page  and 
Woods  Subdivision  of  Block  5,  in  Canal  Trustees  Subdivision  of 
Section  7,  Township  39  lorth,  Range  14,  East  of  the  Third 
Principal  Meridian,  in  Cook  County,  Illinois,  otherwise  known 
as  1714  Maypole  Avenue,  Chicago,  111, 

"2.  That  the  said  corporation  occupied  said  premises 
from  July  15,  1933  to  July  1$,  1937)  and  plaintiff  alleges,  upon 
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information  and  belief,  that  the  said  corporation,  Supreme 
Liberty  Life  Insurance  Company,  paid  the  sum  of  $20,00  per 
month  as  rental  for  said  premises;  that  the  said  tenancy  of 
said  premises  by  the  said  corporation  was  arranged  through  the 
said  defendant,  Sari  B»  diekerson;  that  no  authority  or  permis- 
sion was  given  the  said  Sari  B»  Dicker son,  or  any  one  else,  to 
act  on  behalf  of  this  plaintiff j  and  that  no  rental  for  the  said 
premises  was  ever  received  by  ths  said  plaintiff,  nor  was  there 
a  proper  accounting  ever  made. 

M3,  That  the  said  Sari  !«  Diokerson  v.'&s  attorney  for 
the  late  SBtta  0.  Aubry,  the  husband  of  plaintiff,  now  deceased, 
for  many  years,  and  had  unlimited  knowledge  of  the  affairs  of 
the  said  Kuraa  G.  lubry* 

M4.  That  plaintiff  was  forced  to  move  from  said  premises, 
without  notice,  and  that  furniture  and  furnishings  were  placed  in 
a  warehouse  at  46th  Street  and  Cottage  Grove  Avenue,  without  plain- 
tiff »s  knowledge  or  permission,  being  taken  out  of  plaintiff's 
flat  without  writ  of  restitution, 

w5".  That  a  foreclosure  suit  was  filed,  the  details  of 
which  are  as  follows:  lo.  35  S  14933,  in  Superior  Court  of  Cook 
County,  by  larl  3.  Diekerson;  that  contrary  to  the  rules  of 
ethies  and  all  well-established  customs,  the  said  Sari  B. 
Diekerson  acted  adverse  to  the  interests  of  plaintiff,  who  was 
his  client,  having  intimate  knowledge  of  and  having  given  advice 
to  her  in  the  same  matters,  and  acting  against  her  in  the  fore- 
closure of  the  same  premises,  having  also  acted  for  and  in  behalf 
of  said  coi'poration  on  the  matter  of  the  first  and  second  mortgage 
of  said  premises  in  foreclosure  suit. 

w6.  That  the  said  Diekerson  also  acted  for  her  with 
reference  to  certain  Maywood  property  owned  by  said  plaintiff 
and  her  said  husband  in  ^oint  tenancy,  the  legal  description  of 
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which  is  as  follows:  Lots  21  and  22  in  the  Subdivision  of  the 
North  1/2  of  the  Sast  1/2  of  Block  19  and  the  North  1/2  of  Block 
2  in  Smith's  Addition  to  Haywood  in  Section  10,  Township  39  North, 
Range  12  Sast  of  the  Third  Principal  Heridiaa,  in  Cook  County, 
Illinois. 

w7.  That  the  said  defendant,  Supreme  Liberty  Life  In- 
surance Company,  a  corporation,  occupied  the  first  floor  front, 
and  in  said  matter  of  lease  Sari  B.  Dickerson  locked  after  and 
represented  the  interests  of  said  corporation,  instead  ©f  the 
interests  of  this  plaintiff, 

H8.  That  the  said  corporation  never  paid  her  any  rent 
for  the  use  and  occupation  of  said  premises,  at  1714  Maypole 
Avenue,  and  neither  was  any  or  proper  accounting  made  for  same, 
according  to  the  best  knowledge  and  inform tion  of  plain tiff^ 

"9»  That  the  said  corporation  made  representations  to 
various  other  persons  that  it  was  paying  rent  to  her. 

"10.  That  the  said  plaintiff  alleges,  upon  her  best 
information  and  belief,  that  receipts  for  the  rental  of  the 
premises  at  1714  i&ypole  (\venue,  Chicago,  Illinois,  were  ex- 
hibited to  various  persons  by  the  various  other  tenants,  whereas 
the  said  insurance  company  had  no  receipts  to  exhibit  for  the 
purported  payments  of  its  rental  of  the  said  premises*  and  never 
did  shew  any  receipts  for  the  rental  of  said  premises. 

"11,  That  at  no  time  did  plaintiff  receive  any  rental, 
which  amounts  to  $960.00,  and  plaintiff  claims  said  sum,  with 
interest  at  %   per  annum  from  July  15,  1933  to  July  15,  1937  and 
from  then  to  the  present  time,  as  provided  by  statute, 

"12.  Plaintiff  alleges  fraud  and  collusion  by  her 
attorney,  and  confidential  adviser  in  the  same  matters,  in  that 
he,  the  said  Dickerson,  filed  suit  and  proceeded  against  her 
despite  his  fiduciary  relations  of  attorney  and  client,  and  ia 
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final  decree  of  foreclosure  in  said  suit  in  Superior  Court,  said 
corporation  being  represented  by  plaintiff  *s  attorney,  never 
having  made  a  proper  accounting  of  said  rental  due  from  defend- 
ant corporation,  and  said  plaintif  ■?,  after  a  thorough  investigation 
has  just  discovered  said  fraud,  and 

"Plaintiff,  therefore,  claims  the  sum  of  $960 .00 .  and 
interest  from  July  l$t   1933  to  the  date  of  these  presents, 

"To  the  damage  of  the  plaintiff  in  the  sum  of  $5,000.00 * 

"Wherefore  she  brings  this  suit," 

Defendants  filed  the  following  motion  to  dismiss  the 
complaint: 

"Supreme  Liberty  Life  Insurance  Company,  a  corporation 
and  Earl  3.  Dickerson,  defendants  in  the  above  entitled  action,  by 
Earl  B#  Dickerson  and  Kelson  N,  illis,  their  Attorneys,  meve  to 
dismiss  the  complaint  herein  on  the  ground  that  the  complaint 
herein  is  substantially  insufficient  in  law  in  the  following  par- 
ticulars: 

"1,  That  it  appears  on  the  face  of  the  Complaint  that 
the  action  is  on  an  alleged  oral  obligation  for  rents  allegedly 
to  be  due  plaintiff?  that  although  in  par      2  the  complaint 
states  that  Supreme  Liberty « Life  Insurance  Company,  upon  informa- 
tion and  belief,  paid  the  sum  of  $20.00  per  month  as  rental  for 
said  premises,  there  is  no  allegation  statin;     horn   Said  rent 
was  paid;  that  therefore  there  is  no  duty  on  the  part  of  the 
defendants,  or  either  of  them,  to  account  to  the  Plaintiff  for 
such  sums  alleged  to  have  been  paid  by  said  Defendants,  a  Cor- 
poration, The  Supreme  Liberty  Life  Insurance  Company. 

w2.  The  Complaint  charges  fraud  upon  the  contract  fer 
rental  of  premises  at  1714  Ifeypole  Avenue,  Chicago,  Illinois,  but 
sets  forth  no  facts  on  which  to  base  said  fraud;  nor  sets  up  any 
contract  whatsoever. 
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M3.  That  the  cause  of  action  alleged  in  the  Complaint 
did  not  accrue  within  the  time  limited  for  commencement  action 
thereon,  to-wlt:  The  Complaint  sues  in  paragraph  (11)  thereof 
for  $960.00  with  interest  at  five  per  cent  per  annum  from  July 
1?>  1933  "to  July  15$   1937*  ^  cause  of  action,  if  any,  accrued 
not  later  than  July  15,  1937>  which  is  more  than  five  years 
prior  to  the  time  said  complaint  was  filed  herein, 

«4»  That  the  fact  that  the  cause  of  action  did  not  accrue 
within  the  time  limited  by  law  for  the  commencement  of  an  action 
thereon  appears  on  the  face  of  the  complaint  herein, 

"5*  That  in  paragraphs  5,   6  and  12  of  the  Complaint,  the 
plaintiff  charges  Earl  B,  Dlckerson,  an  Attorney  at  Law  at  the 
Chicago  Bar  with  fraud  and  collusion  as  Attorney  for  the  Defendant, 
Supreme  Liberty  Life  Insurance  Company,  and  particularly  sets  forth 
that  such  fraud  and  collusion  Was  perpetrated  on  the  plaintiff  in 
foreclosure  proceedings  entitled  35  S  14938,  Superior  Court  of 
Cook  County  Illinois  and  that  such  fraud  arising  in  connection 
with  said  cause,  was  Just  discovered.  If  such  fraud  affected  the 
result  of  the  decree  arising  in  said  cause,  plaintiff  should  file 
a  proceeding  in  the  original  cause  of  action  to  have  said  decree 
set  aside. 

M6.  That  the  Complaint  shows  that  the  Defendant,  Supreme 
Liberty  Life  Insurance  Company  filed  foreclosure  proceedings  a- 
gainst  the  plaintiff  in  case  number  35  S  14938,  Superior  Court  of 
Cook  County  Illinois}  that  said  cause  of  action  is  barred  by  a 
prior  judgment  in  favor  of  Supreme  Liberty  Life  Insurance  Company 
and  against  the  Plaintiff,  Odile  Aubry  in  said  Court;  wherein  the 
Court  entered  a  decree  of  x^oreciosure  authorizing  the  sale  of  the 
said  premises  at  1714  Ifeypole  Avenue,  Chicago,  Illinois  at  public 
auction  and  wherein  pursuant  to  said  decree  said  Supreme  Liberty 
Life  Insurance  Company  thereafter  bid  in  said  premises,  and  wherein 
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it  further  appears  that  during  the  pendency  of  the  said  fore- 
closure proceedings,  the  Court  appointed  a  receiver  to  collect 
the  rents  and  profits  oceotflag  [accruing]  from  time  to  time 
from  said  premises." 

The  trial  court  sustained  the  motion  to  dismiss,  "and 
leave  of  plaintiff  to  amend  said  complaint  is  hereby  denied," 
and  the  cause  of  action  was  dismissed  at  plaintiff's  costs. 

The  main  contention  of  plaintiff  is  that  "the  Court 
exceeded  its  discretion  in  denying  plaintiff's  motion  t©  file 
amended  complaint" j  that  "the  lower  court  should  have  at  least 
given  the  appellant  one  more  opportunity  to  amend  her  complaint 
instead  of  summarily  dismissing  the  case,"  Defendants,  one  of 
them  a  lawyer,  make  no  answer  to  this  contention.  They  state 
that  while  there  are  general  allegations  of  fraud  and  collusion 
in  the  complaint,  no  facts  are  alleged  that  would  sustain  the 
charges;  that  the  gist  of  the  action  is  that  defendant  Supreme 
Liberty  Life  Insurance  Company  owes  appellant  rent  and  that  it 
appears  from  the  face  of  the  complaint  that  the  statute  of  limita- 
tions stands  as  a  bar  to  plaintiff's  suit.  Plaintiff  contends 
that  defendant  Dickerson  was  the  attorney  and  confidential  adviser 
of  plaintiff  and  her  husband  and  that  under  the  facts  and  circum- 
stances of  the  ease  defendants  will  not  be  able  to  successfully 
interpose  the  statute  of  limitations  as  a  defense  to  her  action. 
In  this  connection,  it  must  be  noted  that  the  drafter  ©f  the  com- 
plaint attempted  to  allege  that  defendant  corporation  represented 
that  it  was  paying  rents  to  plaintiff  for  the  premises  in  question 
but  that  in  fact  it  paid  the  rents  to  defendant  Dickerson  and  that 
the  latter  has  failed  to  account  to  plaintiff  for  the  said  rents. 
The  Illinois  Practice  ^ct  is  extremely  liberal  in  allowing  amend- 
ments to  pleadings,  and  we  take  cognizance  of  the  fact  that  the 
complaint,  upon  its  face,  shows  that  it  was  drafted  by  an  attorney 
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unskilled  In  the  art  of  pies ding,  we  are  forced  to  the  con- 
clusion that  the  trial  court  erred  in  denying  plaintiff  leave 
to  amend  her  complaint.  By  anything  said  in  this  opinion  we 
have  not  intended  to  intimate  th&t  defendants  were  guilty  of 
any  fraud  or  improper  practices  in  their  dealings  with  plain- 
tiff and  her  husband. 

The  judgment  order  of  the  Superior  court  of  Cook 
county  is  reversed  and  the  cause  is  remanded  with  directions 
to  the  trial  court  to  allow  plaintiff  to  file  an  amended 
complaint. 

JUDGHRHT  QRDBR  WgtfflBm   AMD 
GAUSS  R&UkKBSD  WISH  DIK3CTI0KS. 


Friend,  P.  J.,  and  Sullivan,  J,,  concur. 
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THADDEUS  OSADA, 

Appellant, 

v, 

PATENT  SCAFFOLDING  CO., 

Appellee. 


APPEAL  FROM  SUPERIOR 
COURT  OF  COOK  COUNTY. 
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MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPBIION  OF  THE  COURT. 

Thaddeus  Osada  sued  Patent  Scaffolding  Co.  to  recover 
for  personal  injuries  sustained  by  him.  To  the  amended  complaint 
defendant  filed  an  answer  which  set  up,  inter  alia.,  a  special 
defense  and  plaintiff's  motion  "to  strike  the  special  plea  of 
the  defendant"  was  overruled.  Plaintiff  elected  to  stand  upon 
his  motion  and  judgment  was  entered  against  him  for  costs.  He 
appeals  from  that  judgment. 

Count  I  of  plaintiff's  amended  complaint  alleges s 

Hl.  That  the  defendant,  the  Patent  Scaffolding  Co., 
Inc.,  a  foreign  corporation,  doing  business  in  the  State  ©f 
Illinois,  on  and  before  to  wit*  October  22,  1945,  was  engaged 
in  the  manufacture,  building,  constructing,  distributing  and 
leasing  and  renting  of  scaffolding,  ladders,  supports  and  certain 
planks  or  platforms  referred  to  in  the  trade  as  'kick  planks'  or 
holding  itself  out  to  or  represented  itself  to  the  public  as  the 
manufacturer  or  builder  of  the  said  scaffolding,  ladders,  supports 
and  'kick  planks';  that  the  legend  or  word  'patent'  was  engraved 
or  affixed  to  each  component  part  or  section  of  the  scaffolding, 
ladders,  supports  and  'kick  planks'  so  manufactured  and  distrib- 
uted by  the  said  defendant]  that  during  the  regular  course  and 
conduct  of  its  business,  the  defendant  leased  or  rented  its 
scaffolding,  ladders,  supports  and  'kick  planks'  for  hire  and 
award  to  divers  and  various  persons. 

"2.  That  sometime  prior  to  October  22,  1945,  to  wit: 
six  weeks,  the  defendant  leased  or  rented  certain  scaffolding, 
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ladders,  supports  and  'kick  planks  *  to  the  General  Building  & 
Maintenance  Co.,  a  corporation,  general  painting  contractors 
located  in  the  City  of  Chicago,  County  of  Cook  and  State  ©f 
Illinois,  for  use  by  them  in  the  performance  of  certain  painting 
contracts  or  work  in  the  City  of  Chicago,  County  of  Cook  and 
State  of  Illinois* 

w3«  ?hat  the  plaintiff  on  to  wits  October  22,  194£, 
was  employed  by  the  General  Building  &  Maintenance  Co.,  a  corpor- 
ation, in  the  capacity  of  a  painter  to  work  on  the  premises  loeated 
at  4711  West  Madison  Street,  Chicago,  Illinois;  that  the  plaintiff 
was  required  to  use  the  said  scaffolding,  supports,  ladders  and 
•kick  plank*  in  the  performance  of  his  duties  as  such  painter  in 
the  regular  course  of  his  employment g  that  at  the  time  and  place 
aforesaid  and  at  the  time  and  place  of  the  happening  of  the  occur- 
rence hereinafter  mentioned,  the  defendant  had  no  employees,  agents 
or  servants  engaged  in  any  employment  whatsoever  nor  did  the  defend- 
ant have  any  duty  or  obligation  to  have  any  agents,  servants  ©r 
employees  at  the  time  and  place  in  question* 

H4.  fhat  it  was  the  duty  of  the  said  defendant  in  the 
exercise  of  ordinary  care  to  use  material  and  lumber  ©f  strength 
and  quality  for  the  said  scaffolding,  ladders,  supports  and  'kick 
plank'  that  would  securely  and  safely  sustain  and  support  persons 
rightfully  standing,  walking  and  using  the  said  scaffolding, 
ladders,  supports  and  «kick  plank',  but  the  defendant,  not  regard- 
ing its  duty  in  that  behalf,  negligently,  carelessly  and  wrongfully 
manufactured  and  constructed  the  said  'kick  plank*  of  material  and 
lumber  of  such  poor,  weak,  inferior  and  old  quality  that  the  said 
'kick  plank'  would  not  and  did  not  safely  and  securely  hold  up  and 
support  and  sustain  persons  rightfully  standing  and  walking  on  the 
said  'kick  plank'  as  aforesaid  and  the  said  'kick  plank'  remained 
in  the  said  weak  and  defective  condition  until  the  occurrence  and 
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the  injury  herein  complained  of,  without  the  knowledge  of  the 
plaintiff. 

M5.  That  while  the  plaintiff  was  walking  or  standing 
on  the  said  'kick  plank'  as  aforesaid  on  to  wit:  October  22,  1945, 
in  the  course  of  his  duties  and  employment  and  was  at  the  time 
and  immediately  before  and  at  all  times  herein  and  hereinafter 
averred,  in  the  exercise  of  due  care  for  his  own  safety  and  the 
safety  ©f  others,  the  said  'kick  plank*  by  reason  of  the  said 
negligence  and  carelessness  of  the  defendant  as  aforesaid,  then 
and  there  broke,  shattered  and  separated  and  as  a  direct  result 
thereof,  the  plaintiff  fell  and  was  precipitated  and  thrown  t© 
the  floor  or  ground  from  a  distance  of  to  wit:  18  to  22  feet 


*  *  *#N 


The  count  then  alleges  that  by  reason  of  the  said  fall 
and  negligence  of  defendant  plaintiff  sustained  serious  Injuries, 
and  he  asks  for  judgment  against  defendant  in  the  sum  of  $75>OOQ« 
Count  2  makes  paragraphs  1  to  3,  inclusive,  of  count  I  a  part  of 
count  2,  and  also  alleges: 

"4,  That  it  was  the  duty  of  the  defendant  in  the  exer- 
cise of  ordinary  care  to  properly  inspect  and  test  the  said 
scaffolding,  ladders,  supports  and  'kick  plank'  prior  to  its 
leasing  and  renting  to  the  General  Building  &  Maintenance  Co.  s® 
as  to  ascertain  and  determine  whether  the  said  supports,  ladders, 
scaffolding  and  'kick  plank'  would  safely  and  securely  sustain, 
support  and  hold  while  persons  were  standing,  walking  or  working 
thereupon;  that  notwithstanding  their  duty  in  that  regard,  the 
defendant  failed  to  properly  inspect  or  test  the  said  'kick  plank' 
and  that  the  said  'kick  plank'  was  defective,  insufficient,  im- 
perfect and  inadequate  and  would  not  securely  and  safely  support 
persons  rightfully  upon  them  and  that  said  'kick  plank'  remained 
in  said  defective  condition  without  the  plaintiff's  knowledge 
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until  the  happening  and  occurrence  and  injury  herein  complained 
of;  that  the  defendant  knew  of  such  defective  condition  of  the 
said  'kick  plank'  or  could  or  should  hare  known  of  such  defective 
condition  by  the  exercise  of  reasonable  care  In  properly  inspecting 
and  testing  the  said  'kick  plank1  prior  to  its  use  by  persons 
rightfully  using  it  under  the  lease  or  rental  as  aforesaid, ■ 

She  count  further  alleges  that  while  plaintiff  was  walking 
or  standing  on  said  "kick  plank"  in  the  course  of  his  duty  and  em- 
ployment  and  was  in  the  exercise  of  due  care  for  his  own  safety 
said  "kick  plank,"  by  reason  of  the  said  defects  and  failure  on 
the  part  of  defendant  to  properly  inspect  and  test  it,  gave  way 
and  fell,  and  that  as  a  direct  result  of  same  plaintiff  was  in- 
jured. 

Defendant's  amended  answer  to  the  amended  complaint  sets 
up,  in  addition  to  other  defense*, the  following  special  defense: 

"This  defendant  further  states  that  the  plaintiff  ought 
not  to  have  this  aforesaid  action  against  this  defendant  because 
at  the  time  mentioned  in  plaintiff's  amended  complaint  the  said 
plaintiff  and  his  employer,  General  Building  and  maintenance 
Company,  a  corporation,  and  this  defendant  and  its  agents  and 
servants,  were  subject  to  and  were  operating  under  and  in  pursuance 
of  the  Workmen's  Compensation  Act  of  the  State  of  Illinois;  that 
both  of  said  employers  at  said  time  had  on  file  with  the  Industrial 
Commission  of  the  State  of  Illinois  their  election  to  bs  bound  by 
said  Act;  and  the  said  plaintiff  at  the  time  and  place  aforemei>- 
tioned  was  working  and  acting  within  the  scope  of  his  employment 
with  his  employer,  the  General  Building  and  Maintenance  Company, 
a  corporation;  that  by  virtue  of  Section  29  of  the  Workmen's  Compen- 
sation Act  of  the  State  of  Illinois,  plaintiff's  employer,  to-wlt, 
General  Building  and  Maintenance  Company,  a  corporation,  was  subro- 
gated to  the  cause  of  action,  if  any,  arising  from  the  supposed 
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grievanees  mentioned  in  the  amended  complaint,  and,  if  any  cause 
of  action  exists  against  this  defendant  for  said  alleged  griev- 
ances mentioned  in  the  amended  complaint,  the  right  to  bring  such 
cause  of  action  is  in  the  plaintiffs  employer,  to-wit,  the  General 
Building  and  Maintenance  Company,  a  corporation,  and  not  in  the 
plaintiff,  and  the  plaintiff,  by  virtue  of  said  Section  29  of  the 
Workmen's  Compensation  Act  of  the  State  of  Illinois  herein  referred 
to,  is  barred  from  bringing  this  action  against  this  defendant. » 

It  is  conceded  that  the  action  of  the  trial  court  in  over- 
ruling plaintiff «s  motion  to  strike  the  special  defense  was  based 
upon  the  theory  that  under  the  facts  set  up  in  the  special  defense 
interposed  in  defendant's  amended  answer  plaintiff's  common  law 
right  to  recover  against  defendant  was  transferred  to  his  employer 
by  operation  of  the  statute  (sec,  29  of  the  ^rkmen's  Compensation 
Act,  chap.  48,  par.  166,  111.  Rev.  Stat.  1945).  The  relevant  part 
of  section  29  reads  as  follows* 

"Where  an  injury  or  death  for  which  compensation  is  pay- 
able by  the  employer  under  this  Act  was  not  proximately  caused  fey 
the  negligence  of  the  employer  or  his  employees,  and  was  caused 
under  circumstances  creating  a  legal  liability  for  damages  in  some 
person  other  than  the  employer  to  pay  damages,  such  other  person 
having  also  elected  to  be  bound  by  this  Act,  or  being  bound  thereby 
under  section  three  (3)  of  this  Act,  then  the  right  of  the  employee 
or  personal  representative  to  recover  against  such  other  person 
shall  be  transferred  to  his  employer  and  such  employer  may  bring 
legal  proceedings  against  such  other  person  to  recover  the  damages 
sustained,  in  an  amount  not  exceeding  the  aggregate  araount  of  compen- 
sation payable  under  this  Act,  by  reason  of  the  injury  or  death  of 
such  employee." 

Plaintiff  practically  concedes  that  if  the  special  defense 
interposed  is  to  be  tested  solely  by  "the  letter  of  the  statute" 
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it  sets  up  a  good  defense  to  plaintiff's  action,  but  he  contends 
that  the  special  defense  must  also  be  tested  by  the  allegations 
in  the  complaint  that  the  injuries  to  plaintiff  were  inflicted 
"by  defective  products,  instrumentalities  and  pieces  of  equipment 
after  the  latter  had  left  the  hands  of  the  wrongdoer  and  his  em- 
ployees," and  that  "the  defendant  had  no  employees,  agents  or  ser- 
vants engaged  in  any  employment  whatsoever  nor  did  the  defendant 
have  any  duty  or  obligation  to  have  any  agents,  servants  or  employ- 
ees at  the  time  and  place  in  question,"  and  also  by  "the  object, 
spirit  and  intention  of  the  statute,"  and  that  when  so  tested  the 
special  defense  interposed  does  not  come  within  the  spirit  of 
section  29  and  therefore  that  section  is  not  a  bar  to  plaintiff's 
aetion.  In  an  effort  to  sustain  this  position  counsel  for  plain- 
tiff read  into  the  statute  language  that,  in  our  opinion,  amounts 
to  a  proviso  that  would  materially  change  the  plain  language  and 
purpose  of  the  statute.  As  stated  in  Illinois  Publishing  Co.  v. 
Indus f  .Com,.,  299  111.  I89,  19&:  "In  making  this  act  a  part  of 
the  law  ©f  this  State  the  legislature  has  used  plain  language,  and 
if  it  did  not  mean  what  it  said,  then  it,  and  not  this  court,  oust 
change  the  language."  As  we  view  this  appeal,  the  question  as  to 
whether  the  action  of  the  trial  court  in  sustaining  the  special 
defease  was  warranted  is  settled  by  a  number  of  decisions  ©f  our 
S^preae  eourt.  We  need  only  refer  to  a  late  decision  of  that 
coa2<t#  Thornton  y»  Herman,  380  111.  341,  wherein  the  court  states 
(PP.  343,  344,  345)t 

"Section  29  deals  with  the  right  ©f  an  injured  employee 
to  maintain  an  action  against  a  third  party  whose  negligence  caused 
the  injury.  The  pertinent  parts  ares  'Where  an  injury  or  death 
for  which  compensation  is  payable  by  the  employer  under  this  a0t 
was  not  proximately  caused  by  the  negligence  of  the  employer  or 
his  employees,  and  was  caused  under  circumstanees  creating  a  legal 
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liability  for  damages  in  some  person  other  than  the  employer  to 
pay  damages,  such  other  person  having  also  elected  to  be  bound 
by  this  act,  or  being  bound  thereby  under  section  3  of  this  act, 
then  the  right  of  the  employee  or  personal  representative  to  re- 
cover against  such  other  person  shall  b©  transferred  to  his  employ- 
er and  such  employer  may  bring  legal  proceedings  against  such 
other  person  t©  recover  the  damages  sustained,  in  an  amount  not 
exceeding  the  aggregate  amount  of  compensation  payable  under  this 
act,  by  reason  of  the  injury  or  death  of  such  employee** 

"The  second  paragraph  of  section  29  makes  provision  for 
prosecuting  an  action  against  the  negligent  third  person  where 
such  third  person  has  elected  'not  to  be  bound  by  this  act. '  Under 
such  circumstances,  the  injured  employee  may  prosecute  an  action 
for  damages  against  such  negligent  third  party.  Further  provision 
is  made  for  reimbursing  the  employer  of  the  injured  employee  for 
any  amount  that  he  has  been  required  to  pay  as  compensation  under 
the  aet. 

"Section  29  divides  negligent  third  parties  into  two 
classes,  namely?  those  that  are  bound  by  the  act  and  those  that 
are  not«  It  is  definitely  settled  by  the  various  cases  in  which 
section  29  hag  been  construed  that  an  injured  employee  cannot 
maintain  a  cause  of  action  against  a  negligent  third -party  employer 
who  is  bound  by  the  act:,  (Keeran  v«,  Peoria,  Bloomin^toP  and., 
Champaign  Traction  Co..  277  111.  413 j  O'Brien  v.  Chicago  City 
Railway  Co.  supra  [305  111.  244],)  Th,e  cause  of  action  which  the 
inured  employee  has  is  by  operation  of  the,  statute  transferred 
to  his  employer  and  he  is  limited  in  his  right  of  recovery  to  the 
amount  of  the  award  for  which  he  has  become  liable. 

"The  many  cases  where  section  29  has  been  construed  were 
analyzed  in  O'Brien  v.  Chicago  City  Railway  Co.  supra .  and  a 
summary  of  the  holdings  of  the  several  cases  is  stated  in  the 
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following  language:   'Prom  these  cases  it  appears  that  we  have 
held  (1)  that  the  eomaon  law  right  of  action  of  an  employee 
against  his  employer  for  negligently  injuring  him  in  the  course 
of  his  employment  is  abolished;  (2)  ffrft  tftuf  y«fflffif»  *—  right  Of 
action  of, ^^^■emj^lo^e^.a^ain^t^ny, other  person  than  his  emplqggj; 
JgiLnegligently  injuring  him  in  the  course  of  his  emp^o^gn^  idhgj^ 
£!i£h_oJMr_^e_r^9jLAs_bo^ 

5^£§ns^W^nac^^^^bolishM5  (3)  that  the  common  law  right  of 
action  of  an  employee  against  any  other  person  than  his  employer 
for  negligently  injuring  him  in  the  course  of  his  employment  where 
such  other  person  is  not  bound  by  the  provisions  ©f  the  Workmen's 
Compensation  act  is  not  affected  by  the  act  but  is  preserved  in 
its  full  extent  to  the  employee;  (4)  while  the  right  of  aetion 
against  the  person  negligently  causing  an  injury  who  is  not  bound 
by  the  provisions  of  the  act  is  unaffected  by  it,  the  employer 
who  is  free  from  negligence  is  entitled  to  indemnification  from 
the  proceeds  of  such  cause  of  aetion  for  the  compensation  he  is 
bound  t©  pay,  and  the  cause  of  action  may  be  prosecuted  in  the 
nam©  of  either  the  employer  or  the  employee,  but  in  either  case 
is  for  the  benefit  ©f  both,  in  accordance  with  their  respective 
rights;  (5)  that  in  cases  of  negligent  injury  caused  by  a  person 
not  bound  by  the  act,  the  injured  employee  is  not  put  to  his  elec- 
tion between  compensation  under  the  statute  and  damages  at  common 
law  but  may  prosecute  the  common  law  action  and  the  statutory 
claia  for  compensation  at  the  same  time,'"  (Italics  ours,) 

The  judgment  of  the  Superior  court  of  Cook  county  is 

affirmed. 

JUDGMSBI  AFFIRMED, 

Friend,  P.  J,,  and  Sullivan,  J»,  concur. 
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MORRIS  INVESTMENT  COMPANY,      ) 
a  corporation,  ) 

Appellant,   }     APPEAL  FROH  MUNICIPAL 


v, 


COURT  OF  CHICAGO, 


DAYTON  BALLIS  d/b/a  DAYTON 
CURRENCY  EXCHANGE,  H.  DENT 
and  DON  SIMS, 

Appellees*   ) 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

Morris  Investment  Company,  a  corporation,  sued  Dayton 
Ballis,  doing  business  as  Dayton  Currency  Exchange,  and  Central 
Rational  Bank,  a  corporation.  The  statement  of  claim  alleges 
that  on  July  6,  1945,  and  kugust  2,  1945,  defendant  Ballis,  at 
the  instance  ©f  M,  Dent,  issued  two  money  orders,  Ho.  65540  and 
No,  68107,  for  $47*50  eachj  that  the  money  orders  were  drawn  on 
Central  National  Bank,  a  corporation,  defendant,  and  for  good 
and  valuable  consideration  said  orders  were  delivered  to  plain- 
tiff and  became  its  property^  that  on  or  about  September  14,  1945, 
defendant  Ballis  wrongfully  stopped  payment  on  said  money  orders. 
Plaintiff  asked  for  judgment  for  $95»  Central  National  Bank  was 
dismissed  from  the  cause.  Defendant  Dayton  Ballis,  doing  business 
as  Dayton  Currency  Exchange,  filed  an  appearance  and  also  caused 
to  be  issued  a  third  party  notice  to  Don  W,  Slmms  and  S#  Dent, 
which  notified  them  of  the  claim  of  plaintiff  against  defendant 
and  that  the  said  two  money  orders  have  been  presented  by  plaintiff 
to  defendant  for  payment  and  they  bear  the  true  indorsement  of 
Morris  Investment  Company,  and  that  "you  have  agreed  to  reimburse 
the  Dayton  Currency  Exchange  upon  this  contl  ngency  happening  by 
virtue  of  your  affidavit  of  September  10,  1945.  And  take  notiee 
that  if  you  wish  to  dispute  the  claim  of  the  plaintiff  *  *  *  as 
against  the  defendant,  or  your  liability  t©  the  defendant,  you  must 
either  appear  in  person  before  the  Municipal  Court  of  Chicago  *  *  * 
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and  file  your  appearance  in  writing  with  the  clerk  of  said  Court, 
or  cause  your  appearance  in  writing,  by  yourselves  or  attorney, 
to  be  entered  in  said  action  at  or  before  that  time  *  *  *.  in  de- 
fault ©f  so  appearing  you  will  be  deemed  to  admit  the  validity  ©f 
any  judgment  obtained  against  the  defendant  in  said  action  and 
your  own  liability  to  contribute  or  indemnify  to  the  extent  herein 
claimed  which  may  be  enforced  against  you  pursuant  to  the  rules  of 
the  Court."  Don  f*  Sims  filed  a  defense  to  the  third  party  notice, 
in  whieh  he  denies  that  the  defendants  Dayton  Ballis  d/b/*  Dayton 
Currency  Exchange  and  Central  National  Bank,  a  corporation,  are 
entitled  to  the  sum  of  $95.00  from  him,  but  admits  that  he  agreed 
t©  reimburse  the  Dayton  Currency  Exchange  in  the  event  that  it  was 
compelled  to  pay  the  proceeds  of  said  money  orders  mentioned  In 
plaintiff's  statement  of  claim,  and  denies  that  Dayton  Ballis, 
doing  business  as  Dayton  Currency  Sxehange,  has  been  compelled  t© 
pay  plaintiff  the  proceeds  of  said  money  orders.  Dent  filed  an 
amended  counterclaim  against  plaintiff  in  which  he  asked  for 
damages  for  his  wrongful  eviction  by  plaintiff  from  certain 
premises  belonging  t©  plaintiff.  The  trial  court  tried  and  deter- 
mined the  claim  of  plaintiff  against  Dayton  Ballis,  doing  business 
as  Dayton  Currency  Sxchange  (hereinafter  called  defendant),  and 
entered  an  order  transferring  the  counterclaim  of  Dent  against 
plaintiff  and  the  claim  ©f  defendant  against  Dent  to  the  ehief 
justice  for  reassignment.  The  claim  of  plaintiff  against  defendant 
was  tried  by  the  court  without  a  jury  and  the  issues  were  found  a- 
galnst  plaintiff  and  in  favor  of  defendant,  and  plaintiff  appeals 
from  a  judgment  entered  upon  the  finding. 

It  was  stipulated  by  the  parties  that  there  was  n©  issue 
of  fact  in  the  suit  of  plaintiff  against  defendant  and  that  the 
decision  in  the  case  turned  upon  a  question  of  law# 

The  first  money  order  is  dated  July  6,  1945,  and  came 


i  ■■>.<■• 

08    19    til 

■  ■        • 

'     •  -  .  •.  '        ' 

- 

>.     -  '  . 

ttrrt 

•di  «j.0 

*  noJialosfc 


-> 

into  the  possession  of  plaintiff  at  the  beginning  of  that  month* 
The  second  money  order  is  dated  August  2,  1945,  and  Game  into  the 
possession  of  plaintiff  at  the  beginning  of  that  month.  The 
money  orders  were  given  to  plaintiff  by  Dent  in  payment  ©f  rent 
for  certain  premises  owned  by  plaintiff.  Defendant  issued  the 
money  orders  at  the  Instance  of  Dent.  They  \*ere  drawn  upon 
"Central  National  Bank  in  Chicago,  111."  and  were  made  payable 
tOh^^rdgr_of  plaintiff.  Plaintiff  deposited  the  money  orders 
in  the  bank  about  September  12  or  13,  1945,  and  theywere  returned 
to  plaintiff  by  that  bank  about  September  14,  1945,  with  the 
legend  "Payment  Stopped"  stamped  thereon.  Defendant  stopped 
payment  on  the  money  orders  on  September  10,  1945.  On  September 
10,  1945,  mm.  Simms  signed  and  gave  defendant  the  following  in- 
struments 

"Affidavit  for  Lost  Money  Order 

"STATB  OT?  ILLINOIS) 

)ss 
County  of  Cook  ) 

"The  undersigned,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  a  i-toney  Order  Numbered  65540  and  68107 
dated  7/6/45  and  8/2/45  far  $47*50  ea.  payable  to  Iforris  Invest. 
and  issued  to  m©  by  Dayton  Jurr.  Sxchge  has  been  lost  or  destroyed; 
that  I  have  not  been  able,  by  a  diligent  search  to  discover  the 
same>  .t&at  this..,a^mdaviJ^sj^de_j;or  the  purpose  or  sflnnr-iwfl  « 
duplicate  Money  Order  Numbered  g^j  ^  71  m _.  receipt  of  which 
is  hereby  acknowledged  and  I  agree  to  reimburse  the  said  currency 
exchange  for  all  loss,  damage,  cost  or  expenses  of  any  kind  £f 
the  above  described  MonayOrder  is  presented  for  payment  and 
bearing  the  true  endorsement  of  tha  p«y»»- 

"Don  W.  Simms   (Seal) 

"5439  Indiana 
"Subscribed  and  sworn  to  before  me 
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this  10th  day  of  September,  A,  0.  1945. 

"(seal)  L.  Chisom, 

"Notary  Public"  (Italics  ours.) 

Plaintiff  claims  that  the  record  shows  that  until  the 
affidavit  was  presented  to  defendant  Sims  was  a  stranger  to  the 
transaction,  Defendant,  realizing  the  force  of  this  claim,  states 
in  his  brief  that  Sims  was  a  nephew  and  agent  of  Dent,  but  the 
record  fails  to  support  that  statement.  In  any  event,  it  is  ad- 
mitted that  the  money  orders  were  made  payable  to  plaintiff  and 
that  they  were  given  to  plaintiff  by  Dent  in  July  and  August,  19*5  > 
in  payment  of  rent.  The  record  fails  to  show  that  defendant  made 
any  attempt  to  test  the  ri£ht  of  3ims  to  have  the  amount  of  th© 
money  orders  "refunded"  to  him.  Indeed,  the  affidavit  states  that 
it  ^._L.ffij^Z^J*?..-Bl^-9ae  of  securing:  e.  &u&U^±JfeM!LS>l3&L 
*™h*T§±Jiy*6   and  71197.  receipt,  of  which  is  hereby  acknowIedftedtH 
But  it  is  obvious  that  if  defendant  had  issued  duplicate,  money 
orders,  they  would,  of  course,  have  had  to  be  mad®  payable  to 
plaintiff,  and  defendant  would  not  have  paid  duplicate  money 
orders  without  the  indorsement  of  plaintiff.  Instead  of  issuing 
duplicate  money  orders  defendant  saw  fit  to  pay  over  to  Sims,  a 
stranger  to  the  transaction,  the  amount  of  the  original  money 
orders  although  Sims  did  not  state  in  the  affidavit  that  he  was 
the  owner  of  the  money  orders.  The  statement  in  the  affidavit 
that  the  money  orders  were  lost  was  false,  as  they  had  been  turned 
over  to  plaintiff  by  Dent  in  payment  of  rent.  The  statement  in 
the  affidavit  that  the  money  orders  had  been  issued  to  Sims  was 
also  false,  as  the  orders  show  upon  their  face  that  they  were 
issued  at  the  instance  of  Dent,  Htfft  the  affidavit  was  presented 
by  Sims,  had  defendant  made  inquiry  of  plaintiff,  the  payee  in 
the  money  orders,  he  would  have  immediately  learned  that  the 
statement  in  the  affidavit  that  the  money  orders  were  lost  or 
destroyed  was  false,  and  that  plaintiff  had  possession  and  owner- 
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ship  of  the  orders.  The  record  fails  to  show  that  defendant  made 
any  inquiries  uf  Bent,  at  whose  instance  the  orders  were  issued, 
before  he  paid  the  money  to  Sims. 

The  trial  court  decided  the  case  upon  the  theory  that 
the  money  orders  were  negotiable  instruments  and  vare  to  all 
intents  and  purposes  checks  of  the  Dayton  Currency  Exchange. 
The  money  orders  were  issued  under  the  Community  Currency 
^change  Act  (clu  16  1/2,  P«.  31  *%   seq.,  111.  Rev.  Stat.  194?) 
and  plaintiff  claims  that  under  that  Act  defendant  was  only  author- 
ized to  issue  "aoney  orders"  and  that  the  ,/ords  "money  orders"  as 
used  in  the  Act  cannot  be  construed  to  mean  checks,  and,  therefore, 
par.  207  of  the  Negotiable  Instruments  Act  (ch.  93,  par.  207,  sec. 
185,  111.  ***  Stat.  1945),  which  declares  that  a  check  must  be 
presented  for  payment  within  a  reasonable  time,  does  not  apply  to 
said  "money  orders."  7e  find  no  merit  in  this  contention.  The 
money  orders  were  in  w*it*8g,  signed  by  defendant,  and  contained 
an  unconditional  promise  to  pay  to  the.  order  of  plaintiff  a  sum 
certain  in  money,  payable  at  the  Central  National  Bank.  <"A  check 
is  a  draft  or  order  upon  a  bank  or  banking  house,  purporting  to 
be  drawn  upon  a  deposit  of  funds,  for  the  payment,  at  all  events, 
of  a  certain  sum  of  money  to  a  certain  person  therein  named,  or  to 
him  or  his  order,  or  to  bearer,  and  payable  Instantly  on  demand.* 
(5  Am.  &  **  Sncy.  of  Law,  -  2d  ed.  -  1029.)"  imzm^UM&M, 
202  111.  382,  385,  386.  See,  also,  .jiiMLJ^Mvim,   351  111*  584, 
589.)   -e  hold  that  the  money  orders  in  question  were  checks  of 

defendant. 

Plaintiff  next  contends  that  the  court  erred  in  denying 
it  a  judgment  for  the  amount  of  the  meney  orders  because  its 
failure  to  deposit  the  money  orders  promptly  did  not  cause  any 
loss  to  defendant.  This  contention,  in  our  judgment,  is  a 
meritorious  one.  -hile  it  may  be  conceded  for  the  purposes  of 
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this  appeal  that  plaintiff  failed  to  present  the  money  orders 
for  payment  within  a  reasonable  time,  as  par,  207  of  the  Act  re- 
quires, nevertheless,  it  appears  that  defendant  suffered  no  damage 
by  reason  of  the  said  failure,  The  want  of  due  presentment  of  a 
check  does  not  discharge  the  drawer  unless  he  has  suffered  seme 
loss  or  injury  thereby.  This  is  one  point  of  difference  between 
a  check  and  a  bill  of  exchange.  (See  Industrial  Bank  v.  BowesA 
165  111.  70,  76.)  Par.  207  of  the  Negotiable  Instruments  Act  reads 
as  follows: 

"207.  Check  must  be  presented  -  When.]  Sec.  185.  A 
cheek  must  be  presented  for  payment  within  a  reasonable  time  after 
its  issue,  and  notice  of  dishonor  given  to  the  drawer  as  provided 
for  in  the  case  of  bills  of  exchange,  or  the  drawer  will  be  dis- 
charged from  liability  thereon  to,  the  extent  .of  the  loss  caused 
by  the  delay. n 

It  is  a  matter  of  common  knowledge  that  many  people  do 
not  promptly  deposit  checks  that  they  receive  and  it  is  only  when 
the  drawer  of  a  check  suffers  some  loss  through  the  delay  that 
the  delay  becomes  a  matter  of  any  consequence.  It  would  be  a 
serious  reflection  upon  Justice  if  the  drawer  of  a  check  could 
avoid  payment  of  the  same  merely  because  the  drawee  did  not 
deposit  the  check  promptly,  defendant  did  not  give  Sias  the 
amount  of  the  money  orders  because  plaintiff  had  failed  to  deposit 
them  promptly.  If  we  assume  that  defendant  acted  in  good  faith  in 
the  transaction  with  Sims,  nevertheless,  it  appears  that  he  paid 
Sims  the  amount  of  the  money  orders  because  he  believed  the  state- 
ment in  the  affidavit  that  the  money  orders  were  lost,  but  before 
he  paid  the  money  he  caused  Sims  to  sign  an  agreoroent  that  he  would 
reimburse  defendant  for  the  money  paid  Sims  "if  the  above  described 
Money  Order  1»  presented  for  payment  and  bearing  the  true  endorse- 
ment of  the^payee,"  plaintiff.  At  that  time  defendant  conceded,  in 


9KJXJXJ 


« 


io    BCl 

.  .  .        .  ■ 

■ 
■ 

.  .       .       .  . 

-  •  •  :-, -,, 


-7- 

effect,  that  If  plaintiff  presented  to  defendant  the  money  orders 
duly  indorsed  by  plaintiff,  defendant  would  be  obliged  to  pay  plain- 
tiff  the  amount  of  the  orders.  That  defendant  was  ruilty  of  gross 
carelessness  in  paying  the  amount  of  the  money  orders  to  Sims,  can- 
not  be  reasonably  questioned.  When  plaintiff  sued  defendant  for 
the  amount  of  the  money  orders  the  latter  caused  a  third  party 
notice  to  be  issued  to  Sims  and  Dent,  and  that  proceeding  is  still 
pending  in  the  trial  court.  In  that  proceeding  defendant  notified 
Sisis  and  Dent  that  the  two  money  orders  had  been  presented  by 
plaintiff  to  defendant  for  payment  and  that  they  bear  the  true 
indorsement  of  plaintiff  company;  that  "you  have  agreed  to  re- 
imburse the  Dayton  Currency  Exchange  upon  this  contingency  happen- 
ing by  virtue  of  your  affidavit  of  September  10,  194?."  Under  the 
facts  of  this  case  it  is  idle  for  defendant  to  argue  that  he 
suffered  damages  by  reason  of  the  failure  of  plaintiff  to  promptly 
deposit  the  money  orders.  The  claim,  now  made  by  defendant,  that 
he  sustained  ■  loss  by  reason  of  plaintiff's  failure  to  deposit 
the  money  orders  promptly,  is  a  mere  afterthought.  Plaintiff  was 
entitled  to  recover  from  defendant. 

The  Judgment  of  the  Municipal  Court  of  Chicago  is  reversed 
and  the  cause  is  remanded  with  directions  to  the  trial  court  to 
enter  judgment  in  favor  of  plaintiff  and  against  defendant  in  the 
sum  of  $95  with  interest  from  July  6,  194£0 

JUDGMENT  REVERSED  AID  CAUSE 
IftEDED  iVITH  DIRECTIONS, 

Friend,  ft  J.,  and  Sullivan,  J,,  concur. 
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JOHN  D.  KIRCHKNOF 


Appellee, 


APPEAL  FROM  SUPERIOR 


v,  ) 

)   COURT,  COOK  COUNTY* 
JOSEPH  J.  TANDARIC  and  )  \ 

MARION  TANDARIC,  )  <^}     \    \  _ 

Appellants.    )  / 

MR8  JUSTICE  SULLIVAH  DELIVERED  THE  OPINION  OF  THE  COURT* 

Plaintiff,  John  D.  Kirchknopf,  originally  brought 
two  actions  against  defendants,  Joseph  J.  Tandari©  and  Marion 
Tandaric,  in  a  Justice  of  the  Peace  court.  One  was  an  action 
of  forcible  detainer  to  obtain  possession  of  premises  plain- 
tiff purchased  from  defendants  and  the  other  an  action  for 
damages  for  wrongfully  withholding  such  possession.  Judg- 
ments were  entered  in  favor  of  plaintiff  for  possession  and 
for  $90  damages.  Defendants  appealed  to  the  Superior  court 
©f  Cook  county  where  the  tw©  actions  were  consolidated  and 
tried  without  a  jury.  The  court  found  the  issues  against 
defendants  and  entered  a  Judgment  order,  which  included  a 
judgment  in  favor  of  plaintiff  for  possession  of  the  premises 
and  a  judgment  for  $112  damages.  Defendants  appeal  to  this 
court  from  said  judgment  order. 

On  April  12,  1946  plaintiff  entered  into  a  written 
contract  with  the  defendants  for  the  purchase  of  their  home 
at  96II  Merton  avenue,  Oak  Lawn,  Illinois.  The  contract  con- 
tained the  following  clause:  "Possession  to  be  given  purchaser 
on  or  before  ninety  days  from  the  date  of  closing  this  deal," 
There  was  no  provision  in  the  contract  for  the  payment  ©f  rent 
by  defendants  during  said  ninety  day  period.  The  deal  was 
closed  on  July  24,  1946, 
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Defendants  testified  that,  after  the  closing  of  the 
deal,  plaintiff  requested  them  to  pay  rent;  that  they  told  hia 
they  thought  they  were  supposed  "to  have  the  three  months  rent 
free";  that  plaintiff  told  them  he  needed  money  to  meet  his 
mortgage  payments  of  $40  a  month  at  the  ''Building  and  Loan" 
and  he  wanted  to  know  how  mueh  rent  he  could  get  from  them; 
and  that  they  then  agreed  to  pay  plaintiff  $40  monthly  as  rent. 

Defendants  paid  plaintiff  $40  on  August  3,  1946,  $49.10 
oa  September  3,  1946  and  $40  on  October  1,  1946  and  received 
receipts  from  him  specifying  that  such  payments  were  for  "rent." 
The  "rent"  thus  paid  covered  the  period  commencing  July  25,  1946 
and  ending  October  31,  I946.  It  was  stipulated  upon  the  trial 
that  no  "certificate  relating  to  eviction"  was  issued  to  plain- 
tiff by  the  OPA  Area  Rent  Director  and  that  no  statutory  written 
notice  of  termination  of  tenancy  was  ever  given  to  defendants. 

Plaintiff  testified  that  at  the  time  the  deal  was  closed 
he  told  the  defendant,  Joseph  J.  Tandaric,  that  he  (plaintiff) 
had  monthly  mortgage  payments  to  make  on  the  property  commencing 
July  24,  1946  and  that  while  Tandaric  remained  in  the  premises 
he  should  make  those  payments  for  him;  that  Tandaric' s  payments 
would  be  for  the  use  of  the  property;  that  there  was  never  any- 
thing mentioned  about  free  rent;  and  that  he  (plaintiff)  "figured" 
that  defendants  were  only  going  to  be  in  the  property  for  a  couple 
of  months.  It  was  stipulated  that  if  plaintiff's  wife  testified 
her  testimony  would  be  substantially  to  the  same  effect  as  his. 
When  defendants  refused  to  surrender  possession  of  the 
property  to  plaintiff  on  November  1,  1946,  he  filed  his  actions 
of  forcible  detainer  and  for  damages  before  the  Justice  of  the 
Peace  on  November  15,  I946. 

The  judgment  order  of  the  Superior  Court  was  entered 
December  27,  1946  and  defendants  sought  to  vacate  said 
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©rder  by  filing  and  presenting  on  February  10,  1947  a  written 
motion  in  the  nature  of  a  writ  of  error  coram  nobis  pursuant 
to  section  72  of  the  Practice  Act  (par.  196,  chap,  110,  111. 
Rev.  Stat*  1945),  in  which  they  averred  inter  alia  that  after 
the  appeals  were  taken  from  the  Judgments  entered  by  the  Justice 
of  the  Peace  and  prior  to  the  trial  ©f  "said  causes"  in  the 
Superior  court,  "plaintiff,  without  any  notice  or  knowledge  to 
the  defendants,  caused  to  be  filed  with  the  Area  Rent  Director 
of  the  Office  of  Price  Administration  at  Chicago,  Illinois,  on 
December  16,  1946  a  certain  petition  for  a  certificate  of  eviction 
duly  signed  and  executed  by  plaintiff  and  praying  for  the  issuance 
of  a  certificate  of  eviction  pursuant  to  Section  6  of  the  Housing 
Regulation  issued  under  %   Stat.  23#7©5j  Public  Law  383,  78th 
Congress,  10  Federal  Register  13,528"$  that  "the  subject  matter 
of  said  petition  was  the  premises  involved  in  this  proceeding"} 
that  on  or  about  February  6,  I947  "the  defendants  received  from 
the  Area  Rent  Director,  Chicago  Defense  Rental  Area,  Office  of 
Price  Administration,  a  duplicate  original  of  a  certain  certifi- 
cate of  eviction  authorizing  the  plaintiff  to  institute  action 
for  possession  of  the  premises  in  question  here  'not  sooner  than 
April  19,  1947» "j  and  that  "at  the  time  of  the  entry  of  the  judg- 
ments aforesaid  in  this  eause,  neither  the  Court  nor  the  defend- 
ants knew  that  plaintiff  had  previously  applied  to  the  OPA  for  a 
certificate  of  eviction;  nor  did  the  Court  or  the  defendants  know 
at  that  time  that  the  OPA  Area  Bent  Director  had  taken  Jurisdic- 
tion of  the  matter  in  controversy  here  for  the  purpose  of  issuing 
a  certificate  of  eviction;  and  defendants  further  state  that, 
had  the  Court  known  at  that  time  that  the  OPA  Rent  Director  con- 
templated issuance  of  said  certificate  of  eviction,  the  Court 
would  not  have  caused  the  aforesaid  judgment  for  possession  and 
damages  to  be  entered  but  would  have  deferred  all  further  pro- 
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ceeding*  until  the  effective  date  of  said  certificate  of 
eviction.* 

Defendants'  foregoing  motion  was  denied.  By  leave  of 
the  trial  court  they  were  allowed  to  amend  their  notice  of  appeal 
theretofore  filed  to  include  an  appeal  from  the  order  denying 
said  motion. 

Defendants  first  contend  that  "under  an  agreement  pro- 
viding for  payment  of  rent  monthly,  the  party  occupying  the 
premises  becomes  a  tenant  from  month  to  month  and  is  entitled 
to  thirty  days'  notice  in  writing  to  terminate  such  tenancy." 
This  contention  contains  a  correct  statement  of  law 
but  the  real  question  presents  is  whether  there  ms   an  agree- 
ment between  the  parties  that  defendants  would  pay  plaintiff 
monthly  rent  as  such.  As  we  view  the  evidence,  no  such  agree- 
ment was  me.de  or  intended  to  be  made.  It  can  not  be  said  that 
the  parties  created  or  intended  to  create  a  landlord  and  tenant 
relationship,  unless  it  can  also  be  said  that  they  intended  to 
abrogate  the  clause  in  the  purchase  contract,  whereby  defendants 
were  required  to  deliver  possession  of  the  premises  to  plaintiff 
on  or  before  ninety  leys  after  the  deal  was  closed.  It  Is  not 
claimed  by  defendants  that  said  clause  was  abrogated.  The  dealings 
between  the  parties  concerned  primarily  a  contract  of  purchase  and 
sale  of  a  house  and  the  arrangement  whereby  defendants  paid  plain- 
tiff compensation  for  the  occupancy  thereof  after  the  deal  was 
closed  was  merely  incidental  and  subordinate  to  such  contract. 
*M  it  was  agreed  between  the  parties  on  July  24,  1946,  after  the 
deal  was  closed  on  that  day,  that  defendants  would  pay  plaintiff  $40 
a  month,  that  arrangement  could  only  have  been  intended  to  cover 
the  ninety  day  period  at  the  eviration  of  which  defendants  were 
to  deliver  possession  of  the  house  to  plaintiff  and  it  seems  clear 
that  it  was  made  solely  for  the  purpose  of  compensating  plaintiff 
ft*  the  monthly  payments  he  was  required  to  make  on  his  mortgage 
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while  defendants  were  occupying  the  house  during  said  period. 
It  is  true  that  the  $40  monthly  payments  were  referred  to  by 
the  parties  as  rent  when  such  arrangement  was  made  and  it  is 
also  true  that  the  word  "rent"  was  used  in  the  receipts  hereto- 
fore referred  to,  which  were  signed  by  plaintiff  and  given  to 
defendants  when  the  payments  were  made  in  August,  September  and 
October,  1946*  However,  we  think  that  the  word  "rent"  was  loose- 
ly and  inaccurately  used,  because  the  defendants  were  obligated 
under  the  purchase  contract  to  surrender  possession  of  the 
premises  to  plaintiff  within  ninety  days  after  the  deal  was 
closed  and  the  parties  unquestionably  intended  the  payments  made 
by  defendants  as  compensation  for  their  use  and  occupation  of  the 
premises  during  that  period.  It  is  inconceivable  that  plaintiff, 
in  need  of  a  dwelling  place  for  himself  and  his  family  and  desir- 
ous of  moving  into  same  as  soon  as  possible,  would  purchase  a 
home  and  on  the  very  day  that  the  purchase  was  consummated  agree 
to  rent  same  to  his  vendor.  In  our  opinion  no  such  result  was  in- 
tended by  plaintiff  or  defendants  when  the  agreement  was  made  for 
the  payments  of  $40  a  month  and  therefore  a  landlord  and  tenant 
relationship  was  not  created  between  the  parties.  Since  defend- 
ants did  not  become  tenants  from  month  to  month,  they  were  not 
entitled  to  thirty  days  notice  in  writing  to  terminate  tenancy. 

Defendants'  next  contention  is  that  "occupation  and  pay- 
ment of  monthly  rent  creates  a  tenancy  from  month  to  month, tt  It 
is  of  course  the  law  that  occupation  and  payment  of  monthly  rent 
creates  a  month  to  month  tenancy  but,  since  we  have  held  that 
the  monthly  payments  made  by  defendants  to  plaintiff  were  not 
for  rent  as  such  but  for  the  use  and  occupation  of  the  premises 
for  not  to  exceed  ninety  days  as  specified  in  the  purchase  con- 
tract, there  was  no  month  t©  month  tenancy  created. 

Defendants  argue  at  length  several  contentions  bearing 
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on  the  rent  regulations,  the  protection  and  benefit  of  which 
they  claimed  in  their  motion  in  the  nature  of  a  writ  of  error 
coram  nobis.  These  contentions  and  the  numerous  authorities 
cited  in  support  thereof  would  be  germane  and  applicable  if 
there  was  a  landlord  and  tenant  relationship  between  the  parties 
but,  as  has  been  shown,  there  was  no  such  relationship*  In  our 
opinion  the  rent  director  had  no  jurisdiction  in  a  situation  of 
purchase  and  sale  such  as  we  have  here,  where  the  vendor  agreed 
in  the  contract  of  purchase  to  surrender  possession  of  the 
property  at  a  specified  time  and  therefore  plaintiff  was  not 
subject  to  or  bound  hy   the  OPA  rent  regulations.  (Montano  et  al... 
v.  Kiaael,  57  Jf,  f»  S.  281,  2d*  series.)  The  fact  that  plaintiff 
did  apply  to  the  rent  director  for  a  certificate  of  eviction  aad 
then  abandoned  his  application  therefor  is  imrcateri&l,  since  he 
had  the  right  to  maintain  his  action  without  the  issuance  of 
such  a  certificate.  The  trial  court  properly  denied  defendants* 
motion  in  the  nature  of  a  writ  of  error  coram  nobis. 

For  the  reasons  stated  herein  the  judgment  of  the 
Superior  court  of  Cook  county  is  affirmed  in  toto. 

JUDGMBKT  ORDER  AFFIRMED  IS  TOTO* 

Friend,  P.  J.,  and  Scanlan,  J.,  concur. 


■•  ., 

.      '  ,  !  ■ 

Q 

.,■■-.,  •       »       i«  ^    »J|ftL  '.  .  ..... 

..■' 

.v      :     G  ...... 

.     I  ,  •        f.  .... 


438co 

HOWARD  RIPXJC,   Administrator  of  the 

Estate  of  CKJSTATC  RIPKE,   Seeeased, 


Appellant, 


v. 


CHARLES  J.    SERBSTEIH, 

Appellee, 
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MR.  JUSTICE  KXUSI  M    I    It  THE  OPIKIOK  Of  THE  COURf. 
This  is  an  action  under  the  Injuries  Act  (Chapter  70,  111. 
Bev.  State.)  with  verdict  and  Judgment  for  defendant.  Plaintiff 
has  appealed. 

On  October  £,  1944  at  about  10:30  P.M.,  plaintiff e  Inteet&te 
was  injured  when  a track  by  defendant* e  automobile  at  the  inter- 
section of  Riaball  and  Leland  avenues  in  Chicago.  He  diet  as  a 
result  of  the  injuries  October  7t   1944.  nhea  the  accident  occurred 
defendant  was  driving  north  on,  and  l  few  feet  east  of  the  center 
line  of,  Kimball  Avenue  toward  his  mother* s  home  where  he  was  to 
spend  the  night.  Becedent  was  crossing  Simball  -venue  from  west 
to  east  on  his  way  to  the  Elevated  station  on  the  east  side  of 
Kimball  Avenue  between  Leland  Avenue  and  Lawrence  Avenue,  one  block 
north.  He  had  h^en  visiting  a  cousin  and  was  on  his  way  home, 
fhe  issues  here  are  whether*  the  verdict  is  against  the 
manifest  weight  of  the  evidence  and  whether  the  court  committed 
prejudicial  error  in  the  giving  of  certain  instructions.  Plaintiff 
had  the  burden  of  proving  that,  at  the  time  of  the  accident, 
decedent  was  in  the  exercise  of  due  care,  was  struck  by  the  auto- 
mobile negligently  driven  by  defendant  and  died  of  injuries  prox- 
imately caused  by  defendant* s  negligence.  The  parties  stipulated 
that  the  injuries  decedent  suffered  caused  his  death. 


mdi  lo  *  ialafc*   t«*W  OJUHOK 


( 

( 


3YAT5UC  10   •*»;! 


• 


,       .XX»< 


;.  flUKO 


Oft   S*    Bi    sJtdT 


. 


i  JmmI*J-&*?-    ..CXfcCfmlJi  1c  aolJosa 

usiivlai  9ttt  lo  *X»a»i 

Hi  a*v  *<uftM*»ft 

,lo  »flXX 

^  *****  **"*» 

ao'aav  &»is  UiaiT  a»etf  &•*  •»      .J#*on 

a**nal  odT 
te   *ll8l#W  *a«liO«B 

■I  *«*•  Xftloi6»L 
^*r,o    .-  ^a  »j?f>  lo  •?  al  ««w  <«•*•©•  t 

—0?tfi*  «•  ■  —  -  j.ij-.x. 


: 


-XO*i 


Ufa   a«*.J^J& 


Mi  in\aA  *rf  »••«•«  ^X»*««^ 

sib  Affti-sat**  9Jtt  **** 


2 

At  the  time  of  the  accident  the  street  lights  were  burning 
at  the  nortjtwest  corner  and  the  southeast  corner  at  a  point 
opposite  the  south  crosswalk  of  Leland  Avenue.  The  street  lights 
on  Leland  Avenue  were  also  burning  at  the  time,  fhe  first  light 
to  the  west  of  Kimball  Avenue  on  the  south  side  of  Leland  avenue 
was  80  feet  from  the  intersection.  At  the  southwest  corner  was  a 
school  yard  covered  with  white  gravel.  Kimball  Avenue  was  40 
feet  wide  and  Leland  Avenue  was  30  feet  wide  at  the  intersection, 
Kimball  Avenue  is  a  through  street.  There  were  no  parked  automobiles 
in  the  vicinity  at  the  time. 

A  heavy  raia  was  falling  as  defendant's  ear  approached  the 

intersection  with  its  medium  lights  burning.  These  lights  had  a 

which 
range  of  about  100  feet  /   extended  from  curb  to  curb.  Visibility 

was  clear,  but  for  the  rain,  and  defendant's  circular  windshield 
wipers  were  in  operation  so  that  fee  could  see  ahead.  He  could  not 
see  through  the  side  windows  because  ©f  the  rain.  He  had  been  driving 
north  for  several  blocks  on  Kimball  Avenue  and  about  a  half  block 
south  of  Leland  Avenue,  he  reduced  his  speed  5  miles  and  when  he 
reached  the  south  crosswalk  of  Lelmd  Avenue,  was  driving  between 
20  and  25  miles  an  hour.  He  did  not  see  decedent  before  the  accident. 
He  heard  a  thump,  stopped  his  ear  and  returned  to  find  decedent 
lying  Injured  on  the  pavement.  Decedent  was  dressed  in  dark  clothes 
and  was  without  a  top  coat  or  umbrella, 

We  think  the  evidence  shows  that  defendant  felt  the  ■ thump* 
at  or  near  the  crosswalk.  This  would  indicate  that  decedent  waa 
crossing  Kimball  Avenue  in  or  near  the  crosswalk,  so  as  to  come 
within  the  advantage  given  pedestrians  under  Chap.  9§*,  Far.  171, 
111.  Rev.  Stats:  That  statutory  right-of-way  is  not  absolute; 
cannot  be  relied  upon  entirely;  does  not  absolve  pedestrians  from 
requirements  of  due  care;  and  the  question  of  contributory  negligence 
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depends  upon  the  facte  of  each  case.  Moras  v.  fratz.  390  111.  478. 

Decedent  had  the  right  to  believe  defendant  knew  of  the 
proximity  of  Leland  Avenue  where  pedestrians  might  be  crossing;  and 
that  defendant  would  have  hie  oar  under  control,  so  as  to  avoid 
hitting  any  object,  and  ©specially  so  as  to  yield  the  right-of- 
way  to  a  decedent  on  the  crosswalk.  Moran  v.  G&tft.  The  fact 
the  person  injured  vaa  not  able  to  give  testimony  in  this  ease, 
made  it  necessary  to  infer  from  the  circumstances  in  evidence 
what  his  conduct  should  have  been  under  the  circumstances.  These 
circumstances  are  the  heavy  rain,  decedent's  lack  of  an  umbrella 
and  a  top  coat;  the  tiae  of  night,  his  destination,  the  through 
street;  the  speed  of,  and  the  lights  on,  defendant's  car  and  the 
visibility  of  the  lights;  the  place  of  the  "thump*,  and  decedent's 
position  after  the  accident,  those  circumstances  made  the  question 
of  decedent's  contributory  negligence  one  of  fact  for  the  jury. 
lh»  jury  had  before  it  also  the  competent  testimony  of  decedent's 
previous  habits  of  due  care,  given  by  his  widow,  son  and  cousin* 
if  cannot  say  that  the  Jury  could  not  have  inferred  that  decedent 
was  not  in  the  exercise  of  due  care  as  he  sought  to  cross  the  street. 

On  the  question  of  defendant's  negligence  there  is  evidence 
of  his  knowledge  of  the  neighborhood  and  of  the  location  of  the 
Slevated  Station,  end  the  lighting  of  the  intersection;  his  driving 
more  than  £0  miles  per  hour  when  he  entered  the  crosswalk;  his 
failure  to  see  decedent  although  the  lights  on  defendant's  car 
shown  100  feet  ahead  and  threw  light  on  both  curbs;  and  that 
defendant  was  not  aware  of  striking  decedent  until  the  "thump* 
was  heard  at  the  crosswalk,  there  were  no  marks  on  defendant's 
ear  or  the  street  to  aid  in  reconstructing  the  accident.  On  the 
other  hand  there  was  evidence  that  Kimball  Avenue  was  a  through 
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street;  that  a  Heavy  rain  was  falling)  that  decedent  was  dressed 
In  dark  clothes;  that  defendant  could  not  see  through  the  side 
windows  of  hi «  ear  and  that  the  nearer  he  approached  the  cross- 
walk the  more  Halted  became  his  vision  straight  ahead)  and  that 
decedent  was  found  In  or  at  the  crosswalk,*  We  cannot  say  that  the 
Jury  should  have  found  the  defendant  guilty  of  negligence  on  this 
evidence  and  we  do  not  believe  we  should  disturb  the  Jury* s  verdict* 
We  have  read  the  oases  cited  by  plaintiff.  ?hey  are  different 
factually  from  the  Instant  mass  and  are  not  helpful. 

Hon©  of  the  Instructions  attacked  are  In  our  opinion 
vulnerable  for  omitting  the  question  of  decedent's  right  of  way  on 
the  crosswalk.  The  Instructions  on  contributory  negligence  are 
abstract  and  purport  to  state  merely  the  requirements  upon  decedent 

as  to  the  use  of  ordinary  care,  etc.  That  decedent  had  the  advantage 
of  right  of  way  was  plaintiff's  theory,  not  defendant's.  Plaintiff 
gave  no  Instruction  on  the  right-of-way  theory  bearing  on  contribu- 
tory negligence.  So  long  as  defendant  did  not  Include  facts  in  the 
Instructions  as  In  Krawlts  v.  Levinstein.  320  111.  App.  618,  we  see 
no  necessity  for  his  referring  to  the  right  of  way. 

Instruction  Sic.  8  is  not  a  good  instruction.  It  is  too 
Involved,  difficult  to  understand  and  is  inaecurate.  Instruction 
So.  12  on  the  number  of  witnesses  could  not  have  harmed  plaintiff. 
Neither  of  these  instructions  is  peremptory.  Instructions  9,  10, 
11  and  18  are  peremptory.  Instruction  Mo.  18  should  not  have  been 
given.  The  answer  denied  decedent  was  in  the  exercise  of  due  care. 
Neither  side,  therefore,  claimed  that  the  accident  was  without 
negligence.  We  think  instruction  Ho,  9  correctly  stated  the  require- 
ment of  care  as  to  decedent  but  coQld  have  been  clearer  and  more 
direct  In  defining  proximate  cause.  Instruction  No.  10  was  defective 
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in  that  It  required  the  decedent  to  have  been  tree   of  guilt  of  any 
want  of  ordinary  care.  Instruction  No.  11  dee©  not  include  facts 
so  as  to  be  vulnerable  as  was  instruction  So.  4  in  Adam sen  v. 
iNiaftnella.  286  111.  App.  412.  It  is  worded  differently  than 
instruction  11  in  Levftn.  v.  Lauterbaoh  Goal  ■»  Ice  Co..  et  a|..  329  111. 
App.  180.   e  think  instruction  No.  11  in  the  instant  ease  is 

consistent  with  the  rule  announced  in  Mpran  v.  f&jfo   though  it 

iy 
could  have  stated  sore  definite/that  contributory  negligence  to 

preclude  plaintiff's  recovery  atust  be  a  proximate  cause  of  the 

injury. 

There  Is  a  difference  in  felling  to  include  an  element  in 
a  peremptory  instruction  and  In  stating  an  element  imperfectly. 
We  see  he  reason  to  reveres  this  e&ss  because  of  the  instructions. 
We  cannot  stay  that  the  four  peremptory  instructions  on  contributory 
negligence  were  disproportionate  to  the  total  number  of  20  instructions 
given,  nor  that  by  the  giving  of  those  four  instructions  the  element 
of  contributory  negligence  ©f  decedent  was  over-eaph&sised  to 
plaintiff1 |  disadvantage. 

For  the  PiBliMBW  given  the  Judgment  of  the  Superior  Court  is 
affirmed. 

J0BSMIN?  AFFIRKEB. 
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SWAE0  Him.,    Administrator  of  the    ) 

SSetate  Of  6UWATB.  KSfSS,    Beeeasad,     )       ArPiUUL  rn©n 

Appellant, 
v. 
chants  J.  BKRK&raiN, 

Appellee. 

on  IMMWI 

ft*.  JWSTICK  ML**  mtiv  .*«©  «W  OFXHICK  W   HM  OCUHf • 

fhis  i*  an  action  under  the  Injuries  Act  (Chaster  70, 
111.  Rev.  Stat*,)  with  verdict  sad  Judgment  for  defendant. 
Plaintiff  has  appealed. 

On  October  2,  1S44  at  about  10:30  P.M.,  plaintiff1  § 
intestate  was  injured  when  struck  ay  defendants  automobile  at  the 
intersection  of  Ilabali  and  Island  avenues  in  Ghioago.  8a  died  aa 
a  result  of  the  injuries  October  ?,  1944.  when  the  accident  occurred 
defendant  was  driving  north  on,  and  a  few  feet  e&st  of  the  ©enter 
lint  of,  Kiabsll  Avenue  toward  his  aether1 s  hosts  where  he  was  to 
spend  the  night.  Beeedent  was  crossing  Kiabsll  Avenue  froa  west 
to  east  en  his  way  to  the  Elevated  Station  on  the  east  side  of 
Ilabali  Avenue  between  Lelaad  Avenue  and  Lawrence  Avenue,  one  block 
north.  He  had  been  visiting  a  cousin  and  was  on  his  way  hoae. 

the  issues  here  are  whether  the  verdict  is  against  the 
aanlfest  weight  of  the  evldenoe  and  whether  the  oourt  eeaaitted 
prejudicial  error  in  the  giving  of  certain  instructions.  Plaintiff 
had.  the  burden  of  proving  that,  at  the  tlae  of  the  accident, 
deeedent  was  in  the  exercise  of  due  care,  was  struck  by  the  auto- 
mobile negligently  driven  by  defendant  and  died  of  injuries  prox- 
imately caused  by  defendants  negligence.  The  parties  stipulated 
that  the  injuries  decedent  suffers®"  caused  his  death. 
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At  the  tiiae  of  the  accident  the  street  lights  were  burning 
at  the  northwest  corner  and  the  southeast  earner  kS  &   point 
opposite  the  south  crosswalk  of  be  land  Avenue,  fho  street  lights 
on  Leland  Avenue  were  also  burning  at  the  tisae.  fhe  flret  light 
to  the  vest  of  Klaball  Avenue  on  the  south  side  of  Leiand  Avenue 
was  ©0  feet  froa  the  Intersection.  At  the  southwest  corner  was  a 
school  yard  covered  with  white  gravel.  JttfMlT  avenue  wat  40 
feet  wide  m&  Leiand  Avenue  was  30  feet  wide  at  the  intarseetion, 
Klaball  Avenue  is  a  through  street,  fhere  were  no  parked  aatoaobiles 
In  the  vicinity  at  the  tiae. 

A  heavy  rein  was  falling  as  defendant's  cat  approached  the 

intersection  with  its  medium  lights  burning.  These  lights  had  a 
range  of  about  100  feet  which  extended  froa  curb  to  euro.  Visibility 
was  clear,  hut  for  the  rain,  and  defendant's  circular  windshield 
wipers  were  In  operation  so  that  he  could  see  ahead.  He  could  not 
tee  through  the  side  windows  because  of  the  rain.  He  had  been  driving 
north  for  severe!  blocks  on  Kimball  4venue  and  about  a  half  block 
south  of  Leiand  Avenue,  he  reduced  his  speed  5  alias  and  when  he 
reached  the  south  crosswalk  of  Lel&nd  Avenue,  «BS  driving  between 
SO  and  £6  alios  an  hour.  He  did  not  see  decedent  before  the  accident* 
So  heard  a  thuap,  stopped  his  car  and  returned  to  find  decedent 
lying  injured  on  the  pavement.  Decedent  was  dressed  in  dark  slothes 

and  *as  without  a  top  coat  or  uabrella. 

There  was  evidence  to  show  that  defendant  felt  the  "thus©* 
at  or  near  the  crosswalk.  'This  would  Indicate  that  decedent  was 
crossing  Kiaball  Avenue  la  or  near  the  crosswalk,  so  as  to  coae 
within  the  advantage  given  pedestrians  under  Shap.  9oA,  Par,  171, 
111.  &ev.  Stats;  that  statutory  rl^it-of-wsy  is  not  absolute; 
cannot  be  relied  upon  entirely;  does  not  absolve  pedestrians  froa 
requirements  of  due  care;  and  the  Question  of  contributory  negligence 
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depends  upon  the  faots  of  $aeh  o&s®.  Koran  v.  £&$&•  5®C>  III.  4?S. 
If  deoedent  had  the  right  of  way,  then  he  h&a  the  right 

to  believe  defendant  mm  of  the  proximity  of  lijijii  aveiiae  where 
pedestrian*  sight  li  eros-sing;  end  that  defendant  would  h&v©  his 
ear  undsr  control,  §0  as  to  avoid  hitting  any  objeet,  and  especially 
so  as  to  yield  the  rlgfet-of-w&y  to  i  daeedeat  on  the  orassvalk* 
HH  v.  ,v*ili.  Mi  faet  the  person  injured  MM  not  able  to  give 
testimony  iii  Mi  mtj  'mads  it  neeessary  to  infer  from  the  evideaee 
what  hi*  eonduot  should  have  b«ea  undsr  the  eireissataaeee*  fheee 
eiraaaataaaee  are  the  heavy  rain,  oeasaeat'a  lnek  of  an  umbrella 
and  a  top  eoetf  the  tiae  of  night,  hie  destination,  tho  through 
street;  the  speed  of,  and  th«  lights  en,  defendant's  ear  and  the 
visibility  of  the  lights;  tho  ^laee  of  the  «thaap*;  and  jjjjJJMft** 
position  after  the  aseldent.  Ga  thiss  sruestioa  thai*®  is  also  tho 
eoaeetent  testimony  given  by  hie  widow,  son  and  eouala  of  deee&sat's 
previous  habits  of  due  c&re. 

On  the  Question  of  defendant's  aagllgeaee  there  it 
evidenoe  of  his  knowledge  of  the  neighborhood  and  of  the  ioestioa 
of  the  Elevated  Station,  and  the  lighting  of  the  iatereeetlon; 
his  driving  store  than  80  ailss  per  hour  when  he  entered  the  cross- 
walks his  failure  to  see  deoedent  although  the  lights  on  defendant's 
•ar  shewn  100  feet  ahead  mi  threw  light  on  tooth  surbs;  and  that 
defendant  wae  not  #war«  of  «triking  deoedent  until  the  "thump* 
was  heard  at  the  orosawalk.  There  were  no  Barks  on  defendant's  ear 
or  the  street  to  aid  in  reeens true ting  the  aeel&ent.  On  the  other 
hand  there  «**  ewldenae  that  liaball  Avenue  wm   a  through  street; 
that  a  heavy  rain  was  falling;  that  deoedent  was  dressed  in  dark 
clothes s  that  defendant  eould  not  see  through  the  side  windows 
of  his  ear  and  that  the  nearer  he  approached  the  crosswalk  the 
aore  liaited  became  his  vision  straight  ahead;  and  that  deoedent 
was  found  in  or  at  the  gnajewil*. 
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4  . 

The  questions  of  decedent's  due  care  and  of  defendant's 

negligence  were  submitted  to  the  jury  under  Instructions  of  the 
court.  Plaintiff  contends  that  the  giving  of  several  of  the 
instructions  constituted  prejudicial  error.  None  of  the  instructions 
attacked  are  in  our  opinion  vulnerable  for  omitting  the  question 
of  decedent's  right  of  way  on  the  crosswalk.  The  instructions  on 
contributory  negligence  are  abstract  and  ouroort  to  state  merely 
the  requirements  upon  decedent  as  to  the  use  of  ordinary  care,  etc. 
That  decednnt  had  the  advantage  of  right  of  way  was  plaintiff's 
theory,  not  defendant's.  Plaintiff  gave  no  instruction  on  the 
right-of-way  theory  bearing  on  contributory  negligence.  So  long 
as  defendant  did  not  include  facts  in  the  instructions  as  in 
Krawitz  ▼,  Levinstein.  320  111.  App.  G*8,  we  see  n0  necessity 
for  his  referring  to  the  right  of  way. 

Instruction  Ho.  11  is  neremptory  and  fails  to  include 
the  element  of  proximate  cause  in  its  hypothesis  precluding 
olaintlff  from  recovering  because  of  decedent's  contributory 
negligence.  Consolidated  Coal  Co.  v.  Bokaap.  181  111.  9  ;  Lerette 
▼.  Director  General.  306  111,  348;  Schmidt  v.  Anderson.  501  111. 
App.  88;  Moore  v.  Edmonds.  384  111.  535;  and  Restatement  of  Torts, 
Sections  463  -  465.   It  is  also  objectionable  in  that  it  imposes 
on  decedent  the  requirement  of  avoiding  Injury.  Levin  v* 
Lauterbaoh  Coal  ^  If^Jo.j^sJL  «!•  >  329  l11*   App*  180*   Instruo~ 
tion  Ho,  8  is  not  a  peremptory  instruction  for  the  very  reason 
we  find  instruction  Ho.  11  prejudicially  erroneous.  A  finding 
that  decedent  was  g*llty  of  contributory  negligence,  without 
the  further  finding  Sf  proximate  cause,  is  not  equivalent  to 
a  finding  of  not  guilty.  Instruction  Ho.  8,  however,  is  not  & 
good  instruction.  It\e  too  involved,  difficult  to  understand 
and  Is  inaccurate.   I^truotlon  Ho.  12  on  the  number  of  witnesses 
could  not  have  harmed  o\mtiff.  Instructions  9,  10  and  18 
are  peremptory.  Instruc\on  Ho.  IS  should  not  have  been  given. 
The  answer  denied  decedents  in  the  exercise  of  due  care.  Neither 
side,  therefore,  claimed  t\%   the  accident  was  without  negligence. 
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The  Questions  of  decedent**  due  ear*  and  of  defendant* s 

negligence  were  submitted  to  the  Just  under  instructions  of  the 

court.  Plaintiff  contends  that  MM  giving  of  sever&l/bf  the 

instructions  constituted  prejudicial  error.  Mono  of  the  instructions 

\ 
attaokmftWm  in  our  opinion  vulnerable  for  omitting  the  question 

of  decedents  right  of  way  on  the  crosswalk.  Jfhc  instructions  on 

atili'lilHilllf  ItHt I Umi  ore  abstract  and  purport  to  state  merely 

the  IHiill'lillill  «©on  decedent  as  to  the  mm   of  ordinary  ©are,  etc. 

that  decedent  ha\  the  advantage  of  righ/  of  way  wan  plaintiff*  & 

theory,  not  defendant* a.  Plaintiff  gave  no  instruction  on  the 

right-of-way  theory  'hearing  on  contributory  negligence.  So  long 

as  defendant  did  not  include  facta  in  the  instructions  as  in 

Krawlts  f .  lmn*tWl.  ^  m./App.  SIS,  ire  see  no  necessity 

for  his  referring  to  the  right  of  way. 


Instruction  Ho.  x£  V  peremptory  and  fails  to  include 
the  element  of  oroxlmate  sense  \n  its  hypothesis  precluding    y 
plaintiff  from  recovering  beeauee\of  decedent*®  contributory/^ 
negligence.  Sensolldated  goal  Co.  \,   Bokamg.  1S1  111.  §.  It  is 

also  objectionable  Ih  that  it  impoees\on  decedent  the  requireaent 
of  avoiding  injury/  Levin  v.  Lautarte&eh  Pool  §  Ice  So...  et  a^..  3M 

111.  App.  180.  Instruction  So.  @  is  not  ^peremptory  instruction 

1  \ 

for  the  v&vy   reason  we  find  instruction  Mo.  ^.1  prejudicially 

erroneous.  A  finding  that  decedent  «as  gulltyXof  contributory 

negligence,  without  the  further  finding  of  proximate  cause,  la  not 
equivalent' to  a  finding  of  not  guilty.  instruotlo%Bc.  t,  however, 
is  not  a  good  instruction.  It  is  too  involved,  difficult  to  under- 


stand and  is  inaccurate.  Instruction  lo.  IS  on  the  number  of 

\ 
witnesses  could  not  have  harmed  plaintiff.  Instructions  §,,  10  and 

18  are  peremptory.  Instruction  Mm.  It  should  not  have  been  given. 
The  answer  denied  decedent  was  in  the  exercise  of  due  osre.  neither 
side,  therefore,  claimed  that  the  accident  was  without  negligence. 
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*•  think  ins  true  tlon  No.  ©  correctly  states  the  requirement  of 
ear*  as  to  decedent  but  should  have  been  clearer  and  more  direct 
in  defining  proxiaafce  cause.  Instruction  Ho.  10  Is  defective  in 
that  it  required  the  deeedent  to  have  been  free  of  guilt  of  "any* 
want  of  ordinary  oere.  Hi  cannot  say  that  the  four  peremptory 
Instruction*  on  contributory  negligence  were  disproportionate  to 
the  total  number  of  20   instructions  given.  It  le  our  view  that 
the  tri&l  court  committed  prejudicial  error  in  giving  instruction 
Mo.  11,  and  that  the  Jury  was  not  properly  instructed  on  the 
fueetlon  of  contributory  negligence. 

Because  of  the  error  In  giving  instructions  the  Judgment 

of  the  Superior  Oourt  le  reversed  and  the  cause  is  reaaaded  for  a 
now  trial,  for  this  reason  we  shall  not  pass  on  the  cuestlea  of 
manifest  weight  of  the  evidence* 
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JACK  SRODZIttS,  APPEAL  FHQM 

Ap-oelloe, 

V. 

MOVAM.L-AQEKE  CGHF0RATIOM,   j  OF  CHICAGO, 


MUNICIPAL  aOUHT 


Appellant. 


3  32I.A.  659 


MR.  PRESIDING  JUSTICE  LKffK  0BLXVWHED  TIE  0P1HI0H  OF  TH^  OO0HT. 

By  title  appeal  defendant  seeks  to  mver&a   a  judgment  in 
the  sum  of  1661  alleged  to  fee  due  plaintiff,  a  salesman,  for 
commissions.  The  cause  was  heard  by  the  court  without  a  jury. 
No  appearance  or  brief  was  filed  by  plaintiff. 

The  statement  of  claim  alleges  that  plaintiff  worked 
under  the  following  terms  and  eonditlonss 

•(a)  From  July  1,  1938,  until  on  or  about  July  1,  1939, 
the  olaintiff  wee  to  receive  on  conditional  sales  of  Peer  dispensing 
equipment  sold  for  the  defendant  a  total  commission  of  ten  (10)  per 
cent  of  the  sale  price,  ©ayafele  as  follows!  M  «»sn  acceptance, 
£&jf  upon  receipt  of  the  first  monthly  installment  and  8f$  upon 
receipt  of  the  second  monthly  Installment. 

"(b)  From  on  or  about  July  1,  1939,  until  the  termination 
of  his  emnloyient  with  the  defendant  on  March  2,  1940,  the  plaintiff 
received  on  conditional  sales  of  the  aforesaid  beer  dispensing 
ecuioment  the  gum  of  IS,  17,  19,  or  20  per  cent  of  the  sale  price 
of  the  said  beer  dispensing  spuioment,  with  oayment  of  commission 
ae  follows:  •»  50$  noon  acceptance  and  501  of  the  payment  by  the 
customer  each  month  until  the  entire  commission  is  paid. 

tt3.  Plaintiff  agreed,  in  accordance  with  defendant's 
Interoffice  correspondence 'dated  June  2,  1939,  and  which  was  in 
effect  for  the  duration  of  the  olaintiff s  employment  with  the 
defendant  that  "in  the  event  that  any  sale  which  I  close  is 
cancelled  before  Installment  of  the  equipment,  to  refund  the  company 
the  commission  paid,  or  in  the  event  that  there  are  commissions  due 
me,  to  have  them  charged  against  my  account." 

The  statement  of  claim  further  alleges  that  during  his  employment 

plaintiff  made  sales  in  excess  of  t?0,000;  that  due  to  the  uncertainty 

of  the  payments  recharges  and  eharga-feaoks,  the  plaintiff  is  unable 

to  ascertain  the  amount  of  commission  still  due  and  owing  and  that 

to  his  best  knowledge  and  belief  there  is  due  hla  the  sum  of  #1712, 
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In  its  answer  defendant  denies  the  allegations  in  paragraph 
2(a)  of  the  statement  of  claim  and  as  to  paragraph  2(b)  defendant 
"denies  the  allegations  in  paragraph  2(b)  of  the  Statement  of  Claim 
and  states  that  during  said  period  the  olaintiff  was  to  receive  the 
sum  of  15$,  17$,  18$,  19%  and  20$  with  varying  rates  of  payment; 
but  admits  that  said  paragraph  2(b)  is  substantially  correct."  The 
answer  further  avers  that  interoffice  correspondence  dated  July  21, 
1939  supplanted  or  superseded  a  former  agreement  and  denies  that 
defendant  is  Indebted  to  plaintiff. 

Defendant's  principal  contention  is  that  there  is  no 
evidence  tending  to  support  the  finding  and  judgment  of  the  trial 
court.  In  his  brief  defendants  counsel  says  that  he  had  three 
witnesses  present  in  court  and  that  instead  of  permitting  defendant's 
witnesses  to  testify  in  some  orderly  manner  the  trial  judge  questioned 
defendant's  counsel  and  rendered  an  arbitrary  judgment. 

An  examination  of  the  record  discloses  that  two  documents 

were  offered  in  evidence  by  plaintiff.  The  first  was  marked 

"Plaintiff's  Exhibit  Ho.  Is  and  appears  to  be  a  copy  of  a  letter 

dated  June  2,   1939,    si  ned  by  -.laintiff  and  captioned  "Kooler-Heg 

interoffice  correspondence.8  The  only  reference  to  commissions  in 

this  exhibit  is  found  In  the  third  paragraph,  which  reads  as  follows: 

"I  agree,  in  the  event  that  any  sale  whleh  I  close  is 
cancelled  &n&  before  installation  of  the  epuisment,  to  refund  the 
company  the  commissions  paid,  or  in  the  event  that  there  are 
commissions  due  me,  to  have  them  charged  against  my  account." 

So  far  as  the  record  shows  this  document  was  not  received  in  evidence. 

Plaintiff's  Exhibit  Ho.  2  was  admitted  in  evidence  without 
objection,  and  is  entitled  "Statement  of  J.  M.  Srod^ine'  account. * 
fhis  document  was  prenare$  by  defendant  and  consists  of  four  pages 
purporting  to  show  sales  made  by  plaintiff  from  April  29,  1938  to 
March  20,  1940,  On  the  second  and  third  pages  are  shown  the  names 
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of  each  purchaser  and  the  commissions  accrued.  On  the  third  page 
appear  the  canceled  sales  and  commissions  charged  back,  the  first 
page  appears  to  be  a  recapitulation  of  the  total  sums  shown  on 
the  other  pages. 

Neither  olalntiff's  Exhibit  1  or  2  shows  the  terms  of 
the  agreement.  Plaintiff  testified  that  defendant  agreed  to  oay 
him  "ten  p«P   cent  commission  on  everything  that  is  installed  and 
the  commissions  will  be  paid  fifty  per  cent  upon  installation  and 

the  other  fifty  per  cent  on  the  first  thirty  a&ya  after  it  is 
installed."  Plaintiff's  case  rests  on  his  own  testimony  and  the 
foregoing  exhibits,  fhe  controversy  revolves  about  commissions  due 
plaintiff  under  the  sohedule  of  commissions  &s  alleged  in  paragraph 
£(b)  of  his  statement  of  cllam  after  making  certain  deductions  for 
canceled  sales  and  commissions  charged  back. 

It  appears  that  during  the  trial  defendant's  counsel 
produced  the  interoffice  correspondence  dated  July  21,  1®3§  referred 
to  in  its  answer,  which  provided  for  a  new  schedule  of  commissions 
to  be  paid  plaintiff  on  sales  of  beer  dispensing  equipment,  and 
that  the  trial  court  examined  this  correspondence,  but  it  does  not 

appear  in  the  record. 

Proof  of  the  terms  and  conditions  cf  plaintiff  s  employment 
as  alleged  in  his  statement  of  claim  is  an  essential  element  of  his 
cause  of  action.  Because  of  the  absence  from  the  record  of  the 
interoffice  correspondence  dated  July  21,  193©,  upon  which  the 
defense  is  predicated  we  ere  not  able  to  determine  the  oreclee  terms 
and  conditions  of  plaintiff's  oontract  with  the  defendant,  nor  do 
the  findings  of  the  court  aid  us  in  this  respect. 

The  record  shows  that  in  order  to  effect  a  settlement  of 
plaintiff ■  claim  the  trial  judge  interrogated  counsel  for  the 
respective  parties  at  great  length  about  commissions  alleged  to 
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be  due  plaintiff  on  many  of  the  disputed  itess  shown  In  olalntiff1** 
'Xhitoit  number  2,     Afterwards  the  trial  judge  examined  plaintiff 

and  one  of  defendant1 e  witnesses  while  plaintiff  was  ostensibly 

putting  in  his  case  in  ohief » 

defendant  complains  that  h®  was  not  given  an  opportunity 
to  offer  in  evidence  in  his  behalf  interoffice  correspondence 
dated  July  El,  1939  before  the  oourt  announced  its  findings.  It 
is  not  improbable  that  defendant's  covin?. ©1  believed  that  he  would 
toe  permitted  to  offer  further  ps>oof#  tout  was  confused,  as  he  says 
he  was,  by  the  informality  of  the  proceedings.  The  parties  should 
have  been  permitted  to  introduce  their  evidence  in  the  regular  order. 

We  think  the  record  clearly  shows  that  defendant  was 
prejudiced  by  being  precluded  from  introducing  in  evidence  documentary 
proof  and  further  testimony  to  sustain  his  defense. 

For  the  reasons  assigned,  the  judgment  is  reversed  and 
the  ease  is  remanded  for  a  new  trial. 

B&VKHSSD  AKD  m&SIK®  FOR  MEW  THIAL. 

KllMt   AMD  BOME,  <JJ.  SOKCtm. 
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MR.     iSim   JUSTICE  mm   9ELIVEHED  THE  ©PttaOM  OF  f&  "IT. 

This  is  an  action  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  resulting  from  a  collision  of 
plaintiff*®  automobile  and  defendants*  truck  at  a  street  Inter- 
section. 1'here  was  a  Jury  trial  ana  verdict  and  judgment  in 
favor  of  defendants.  Plaintiff  appeals. 

Has  evidence  shows  that  at  about  seven  o'clock  in  the 
morning  of  ebru&ry  15,  1945,  defendant  William  Falmore  was 
driving  a  twelve-ton  dump  truck  owned  by  defendant  Edward  Zander 
Molen,  doing  business  as  fander  Molen  Hefuse  Disposal  service, 
east  in  the  eastbouna  street  car  rails  of  Horth  Avenue  in  the 
City  of  Chicago.  At  the  Intersection  of  Pulaski  r^oad  Palmore 
made  a  left  turn  and  proceeded  in  a  northerly  direction.  On  the 
morning  of  the  occurrence  plaintiff  was  driving  his  automobile, 
a  two-door  1937  Ford,  west  on  the  north  side  of  North  avenue, 
When  the  front  end  of  defendants'  truck  reached  the  north  curb 
of  Korth  Avenue,  the  front  end  of  plaintiff's  automobile  struck 
the  right  side  of  the  truck.  At  the  time  of  the  accident  it  was 
raining,  the  streets  were  wet  and  the  visibility  was  ooor. 

Plaintiff  contends  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence. 
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Harold  Suits,  called  by  olalntiff,  testified  that  he 
was  standing  at  the  northeast  corner  of  the  intersection  on  his 

way  to  board  an  eastbound  North  Avenue  street  cor;  that  he  saw 
defendants'  truck  proceeding  east  "with  one  light"  and  assumed 
that  it  was  a  street  car;  that  plaintiff^  automobile  passed  him 
"going  about  fifteen  or  twenty  miles  per  hour;  as  it  oasaed  me  a 
dump  truck  swerved  sharply  fro®  North  Avenue  in  a  northeasterly 
direction  and  collided  'flth  the  car.  The  truck  vas  traveling 
between  twenty-five  or  thirty  miles  per  hour  &s  it  made  the  sharp 
turn. M  On  cross-examination  the  witness  testified  that  the 
street  lights  were  dim  and  he  could  see  about  one-half  or  three- 
quarters  of  a  block  to  the  west;  that  after  the  impact  the 
truck  traveled  about  six  or  eight  feet;  Hit  was  a  little  bit 
past  the  north  curb  of  Morth  avenue  when  it  stopped";  and  that 
the  Ford  car  traveled  about  fifteen  feet  after  it  passed  him 
before  the  collision  occurred. 

rren  flavin,  a  police  officer  called  by  plaintiff, 
testified  that  he  was  assigned  to  the  Accident  Prevention  division; 
that  when  he  arrived  at  the  scene  of  the  accident  he  found  damage 
to  the  right  side  of  the  truck  "from  the  fender  bask*  and  that 
"one  headlight  was  out  on  the  truck.1' 

Plaintiff  testified  in  his  own  behalf  substantially  as 
follows:  That  he  was  6?  years  of  age  and  for  many  years  had 
been  in  the  painting  and  decorating  business;  thi  t  before  reaching 
the  intersection  he  was  driving  west  in  Morth  Avenue  between  the 
westbound  street  car  rails  and  the  curb;  that  there  was  a  safety 
Island  on  the  north  side  of  Korth  Avenue  extending  east  and  west 
at  the  northeast  corner  of  the  intersection;  that  as  he  reached 
the  safety  island  he  was  going  about  fifteen  miles  oer  hour  ten 
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or  twelve  feet  south  of  the  north  curb;  that  when  he  reached  the 
safety  island  he  saw  a  headlight  on  the  eastbound  track  of  North 
Avenue  about  a  hundred  feet  west  of  the  northwest  corner  of  the 
intersection}  and  that  after  he  passed  the  northeast  corner  he 
observed  that  "the  headlight  and  truck  «*f  then  i^faeut  ten  or 
twelve  feet  a  little  to  the  southwest  of  me;  I  tried  to  turn  the 
wheel  to  the  left;  I  was  going  between  twelve  and  fifteen  miles 
per  hour;  then  there  was  a  collision;  the  right  front  of  the 
automobile  and  the  right-hand  side  of  the  truck  caste  together," 
On  cross-examination  he  testified  "cay  dim  lights  were 
on;  it  was  very  dark;  I  could  see  about  forty  feet  In  front  of 
my  automobile;  i  slowed  down  as  I  got  up  to  the  safety  island;  the 
track  had  one  light  on  the  front;  I  steoped  on  the  brake  end 
tried  to  turn  to  the  left;  the  front  end  of  ay  car  went  into  the 
side  of  the  truck;  I  could  see  about  a  quarter  of  a  bloek  ahead 
of  me;  1  could  not  see  across  North  Avenue."  The  plaintiff  further 
testified  that  he  did  not  blow  his  horn,  nor  did  he  hear  any  horn 
or  see  any  signal  from  the  driver  of  the  truck  before  the  impact, 

Jerry  C1 Connor,  a  traffic  officer  of  the  City  of  Chicago, 
called  by  defendants,  testified  that  he  was  just  coming  home  from 
work  when  the  accident  happened;  "I  heard  the  collision;  it  was 
quite  a  loud  crash,  'The  truck  wag  facing  north  on  Pulaski;  it 
was  just  north  of  the  cross-walk;  the  front  ©art  of  the  truck 
was  past  the  north  curb  of  Horth  iHBmj  the  car  (plaintiff* s  ford) 
was  jammed  underneath  between  the  rear  wheels  and  the  cafc;  the 
front  of  the  Ford  was  pushed  in  quite  a  bit,"  On  cross-examination 
itness  O'Connor  testified  tbat  he  did  not  see  the  imoaot  occur 
but  got  there  thirty  or  fifty  seconds  after  it  happened,  and 
that  there  was  one  headlight  burning  on  the  truck. 


■ 


.'**!  9Vlwt3  to 
mi  JHusIsf  ^Jalsa 

■ 

-<t  £»«av 


mm  •*>  "" 


' 


:  : 
©•jew 

■7.CV    .-.  I 

■ 

:  offi  To 

i 

,  ;<f  6«IIao 

tsriw  ;•' 


. 


a   ntlHD 


1 
: 


" 


->tt'Biyt    SAW 


"  ©tad?  jo^  Juo* 
•no  9tj-;  ©fieri  J   JajtI^ 


4 

Robert  Forge,  called  by  defendants,  testified  that  he 
was  employed  by  defendant  Vander  Molen  and  accompanied  defendant 
Palmore  on  the  day  of  the  accident;  th  t  before  starting  to  turn 
the  truck  wag  going  about  ten  miles  an  hour;  "it  was  slippery  that 
morning,  bad  weather;  when  w®  got  up  to  Pulaski  I  saw  an  automobile 
which  looked  like  a  block  away;  it  was  traveling  in  the  westbound 
oar  line  on  Horth  avenue*1;  that  the  truck  was  not  going  more  than 
five  miles  an  hour  when  it  made  the  turn;  SI  was  sitting  on  the 
right-hand  side;  the  next  time  1  saw  the  (plaintiff's)  auto  it  was 
pulled  around  to  the  right  of  the  safety  island;  our  truck  was 
facing  straight  north  at  th©  time  of  the  collision;  when  1  got  out 
I  found  a  man  wedged  up  under  the  dashboard  of  his  car;  trie  front 
of  the  Ford  ear  was  uo  under  the  truck."  On  cross-examination 
the  witness  testified  that  he  saw  plaintiff's  automobile  Mss  he 
wae  pulling  around  th«.t  island;  he  must  have  been  going  thirty-five 
or  forty  miles  an  hour;  as  far  as  I  know  there  were  two  headlights 
burning  on  the  truck," 

Herman  Cchroeder,  called  by  defendants,  testified  that  he 
was  in  the  automobile  repair  business;  that  he  examined:  plaintiff's 
car  and  found  the  whole  front  end  oushed  in;  and  that  the  front 
bumper  was  bent,  the  motor  block  was  oushed  back,  and  the  front 
seat  was  bent. 

Defendant  Palmore,  testified  that  he  was  driving  a 
scavenger  dump  truck  with  dual  wheels;  that  on  the  day  of  the  occurrence 
he  was  traveling;  east  on  Morth  Avenue  in  the  eaatbound  street  ear 
rails,  going  about  t«n  or  twelve  miles  an  hour;  that  when  he  reached 
Pulaski  Hoad  he  saw  an  automobile,  "two  headlights  that  were  coming 
practically  a  block  and  a  half  or  two  blocks  east  of  meHj  that  as 
he  started  to  turn  into  Pulaski  plaintiff's  ear  was  about  a  block  away; 
that  when  he  had  almost  completed  the  turn  at  Pulaski  Rftlut  he  saw 
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plaintiff* s  oar  swing  to  the  right  of  the  safety  island,  Hhe 
(plaintiff)  was  coming  at  a  terrific  speed  then;  the  next  thing 
he  hit;  when  the  laipaet  occurred  the  front  end  of  my  truck  was 
north  of  the  north  sidewalk;  at  that  time  I  was  going  about  five 
miles  ner  hour;  when  I  started  to  turn,  the  (plaintiff • s)   oar 
must  have  Been  three  hundred  feet  away."  On  cross-examination 
Witness  Palmore  testified  that  x*hsn  plaintiff's  automobile  was 
about  a  half  a  block  away  from  the  intersection  defendants1  truck 
was  traveling  almost  straight  north,  and  that  he  did  not  know 
whether  he  had  one  headlight  on  the  truck  when  the  accident  occurred, 

Plaintiff  argues  that  defendants  failed  to  observe 
certain  seotlons  of  the  statutes  contained  in  chaoter  95fc,  namely, 
Art,  IX,  Par.  166,  sec  69  relating  to  vehicles  turning  left  at 
an  intersection;  Art.  XV,  Par.  200,  see.  105,  as  to  when  driving 
lamps  are  required;  and  Art.  XV,  Par.  209,  sec.  112,  concerning 
the  number  of  driving  lamps  required  on  the  front  of  a  motor  vehicle. 
Defendants*  evidence  tends  to  show  tfeftt  olaintiff»s  automobile  was 
a  block  away  when  Palmore  made  the  left  turn  at  the  intersection, 
and  that  plaintiff* s  automobile  as  it  oroceeded  wast  on  North 
Avenue  was  traveling  35  or  40  miles  an  hour.  According  to  his 
own  testimony,  plaintiff  could  see  only  about  40  feet  in  front  of 
his  automobile  as  he  drove  west  toward  the  intersection. 

In  view  of  the  evidence  showing  poor  visibility  and  the 
speed  at  which  plaintiff  was  traveling,  the  Jury  could  find  that 
defendant  Palmore* s  failure  to  give  the  required  signal  for  a 
left  turn  and  the  absence  of  the  required  number  of  lights  on  the 
truck  were  not  contributing  causes  to  the  accident.  In  any 
event,  the  ouestion  whether  the  alleged  violations  of  the  foregoing 
statutes  were  the  proximate  cause  contributing  with  others  to 
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plaintiff1!  injuries  was  for  the  Jury  to  determine.   Whether 
Palmore,  the  truck  driver,  was  Justified  in  believing  that  it 
was  reasonably  safe  to  make  the  left-hand  turn,  in  view  of  the 
relative  position  of  the  truck  and  plaintiff* |  automobile  with 
respect  to  the  intersection  and  the  relative  rates  of  speed,  -*?ere 
also  questions  for  the  jury  which  resolved  the  issues  against 
the  plaintiff.  (Serletlo  v.  Jeromell.  324  111.  Aop.  233. ) 
from  a  careful  examination  of  the  record  we  do  not  feel  warranted 
in  disturbing  the  verdict  as  being  contrary  to  the  manifest 
weight  of  the  evidence. 

Plaintiff  complains  of  defendants •  given  instruction 
number  fifteen  as  being  defective  because  it  assumes  as  a  proved 
fact  that  plaintiff's  automobile  was  being  driven  at  a  fast  and 
excessive  speed  and  therefore  invades  the  province  of  the  Jury. 
We  see  no  merit  in  this  objection.  Although  this  instruction 
is  verbose  it  is  substantially  correct  in  stating  the  law  govern- 
ing the  making  of  &   left-hand  turn  at  an  intersection. 

As  to  the  instructions  complained  of  we  think  they 
announced  correct  rules  of  law,  and  when  they  are  considered  in 
connection  with  all  of  the  other  instructions,  the  Jury  was  fully 
informed  as  to  the  law  applicable  to  the, facts* 

fhe  ease  was  fairly  tried  and  the  evidence  amply 
supports  the  verdict. 

For  the  reasons  assigned,  the  Judgment  is  affirmed. 

JUDOWCMT  AFFIRMED. 
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MR.  PRESIDMO  JUSTICE  LEw'E  PELIVliBED  THE  QPIKICN  OF  T 

This  is  an  action  to  recover  a  real  estate  broker* s 
commission.  Trial  bj  jury  resulted  in  &  verdict  and  judgment 
in  favor  of  defendants.  Plaintiff's  actions  for  judgment 
notwithstanding  the  verdict  and  for  a  new  trial  were  denied. 
Plaintiff  appeals.  8©  appearance  or  brief  hat  been  filed  by 
defendants* 

The  f&ote  out  of  which  the  controversy  arises  are 

substantially  as  follows.  On  July  1§,  1945  defendant  Albert 
J.  ft'avelin,  executed  &  written  contract  which  provided  among 
other  things  that  plaintiff  was  t©  act  as  his  exclusive  agent 
for  the  sale  of  the  premises  occupied  by  defendants  known  as 
1336  Touhy  Avenue  in  the  City  of  Chicago,  Cook  County,  Illinois. 
The  contract  further  provided  that  the  duration  of  the  exclusive 
agency  was  "for  a  period  of  fourteen  (14)  days  fro®  the  date 
hereof  and  thereafter  for  five  (8)  days  after. delivery  to  you 
[plaintiff]  ©f  written  notice  of  cancellation*9 

It  is  undisputed  that  early  In  September  194S  plaintiff 
procured  a  purchaser,  one  Blllian,  who  was  ready,  able  and 
willing  to  purchase  the  premises  upon  the  terms  specified  in  the 
contract  for  >14,000,  and  that  under  the  terms  of  the  contract 
plaintiff  was  entitled  to  a  broker^  commission  of  #700, 
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kn   examination  of  ta©  reeord  discloses  that  the  only 
issue  of  fact  presented  to  the  Jury  was  whether  defendants  orally 
canceled  plaintiff1  e  contract  on  August  12,  1S45.  ^ith  respect 
t©  the  alleged  cancellation  of  the  contract,  defendant  Albert 
JCavelin  testified  that  on  Assgust  12,  1®4§  at  Ms  hoa©  and  in 
the  presence  of  his  wife  defendant  Virginia  K&velln,  he  attempted 
to  give  plaintiff  a  written  notice  of  cancellation  as  provided 
in  the  contract;  that  plaintiff  said:   »It  is  not  iamortant; 
it  w08»t  tee  necessary* s  Defendant  Virginia  Kavelln  corroborated 
her  husband* s  testimony. 

Plaintiff,  testifying  in  her  own  behalf*  denied  that 
either  of  the  defendants  at  the  time  and  place  in  question 
mentioned  giving  her  *a  written  cancellation"  of  hw  contract. 
Moreover,  the  evidence  shows  that  several  weeks  after  the 
alleged  oral  cancellation  defendant!  invited  Blllian,  the 
prospective  purchaser,  to  examine  the  interior  of  their  p real see, 
and  that  defendant  Virginia  E&velin  inspected  the  Blllian  apartment 
with  a  view  of  occupying  It  m  the  event  the  lavelin®  sold  their 
premises  t©  Blllian, 

A®  ground  for  reversal  plaintiff  urges  that  the  improper 
conduct  of  counsel  influenced  the  3ury  to  resolve  that  issue 
against  her.  In  his  argument  to  the  jury  defendants*  counsel 
stated;  *X  believe  «sy  clients.  I  hsv@  good  cause  t©  believe 
ay  clients.  I  asked  ay  clients  to  tna*  a  lle-detscter  test, 
end  they  were  willing  to  take  it.* 

S®  far  as  the  record  shows  there  is  no  evidence  tending 
to  orov©  that  defendants  had  agreed  to  submit  to  a  lie-deteetor 
test  for  the  purpose  of  determining  their  veracity.  That 
defendants*  counsel  believed  bis  clients  or  had  "good  cause  to 
believe"  the®  is  an  expression  of  his  personal  opinion  and  has 
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no  place  in  the  argument  to  the  Jury,  (The  People  v.  Blabo, 
314  111.  449j  Chicago.  M.  3.  ft  M.  ft.  Oo.  v.  Title  &  Truet  Go.. 
328  111.  610.)  the  foregoing  statements  were  not  only  irrelevant 
but  were  tantamount  to  telling  the  Jury  where  the  preponderance 
of  the  evidence  rested.  (Kenaa  v.  O&lumet.  Hammond  $  Southeastern 
Ft.  Co..  206  111.  top.  17;  Bloomingten  Qoera  House  v.  Peter 
Sohoenhofen  Brwg.  Co..  171  111.  4pp.  7.)  By  declaring  that  he  had 
offered  to  subject  hiss  elients  t©  a  test  of  doubtful  legal  or 
scientific  validity,  and  likewise  by  personally  vouching  for  his 
witnesses,  we  think  defendants*  counsel  clearly  overstepped  the 
bounds  of  propriety.  Uppel  v.  Qhlca^o  01 ty  Rv.  Co..  259  111.  §61.) 

It  appears  that  upon  cross-examination  of  the  plaintiff 
defendants1  counsel  asked  the  following  question:  "So  you  remember 
an  occurrence  where  you  and  Ir.  Frank,  I  think  Mr.  Billlan  was 
there,  Mr.  and  Mrs.  K&velln  were,  Judge  Quiliey  was  there,  and  I 
was  there?"  thereupon  plaintiff1 l  counsel  objected  and  the  court 
sustained  the  objection.  Defendants1  counsel  then  stated,  "lou 
don*t  know  what  I  was  going  to  ask  and  you  are  all  hot  and 
bothered.  There  is  a  good  reason  why  you  don*  t  want  to  know. ■ 
Plaintiff  Insists  that  the  foregoing  statement  of  defendants* 
counsel  suggested  to  the  jury  that  plaintiff  had  done  something 
improper  at  the  first  trial,  and  therefore  the  insinuation  was 
highly  prejudicial  to  the  plaintiff.  In  Randall  v.  %ndal,i,  225  111. 
App.  5S0,  and  Stanton  v.  Chicago  Pity  Rv.  Oo..  188  111.  App.  502, 
similar  baseless  insinuations  were  condemned* 

Plaintiff  also  complains  about  the  eharsoterismtion  by 
defendants*  counsel  of  the  terms  of  the  agency  contract  which  was 
not  in  issue  and  derogatory  remarks  about  the  plaintiff  and  her 
motives.  It  would  unduly  extend  this  opinion  to  comment  upon 
these  statement©  of  counsel.  Suffice  it  to  say  that  where,  as 
here,  the  case  turns  upon  a  simple  Issue  of  fact  and  the  ease 
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is  |  close  one  on  the  merits,  defendants'  counsel  should  not  have 
asserted  *rhat  he  Relieved  or  disbelieved  outside  of  the  evidence 
nor  unjustly  aspersed  an  adversary  witness.  (West  Chicago  street 
H.  R.  Co.  v.  Kean.  104  111.  App.  147.) 

for  the  reason©  given,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

HSF^RSED  A&B  ftfflUMBBD 

FOR  HEW  TRIAL. 

IXUEX  AND  %mm,    J  J.    COHCtttU 
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MR.  JUSTICE  KILKY  DELIVERED  THE  OPINION  OF  TW   COURT, 
This  1b  a  proceeding  to  modify  the  terms  of  a  divorce 
deeree  with  respect  to  alimony.  Issue  was  joined  on  plaintiff's 
amended  petition  and  the  cause  was  referred  to  &  master.  The 
court  ordered  the  decree  modified  in  substantial  accordance  with 

the  master's  recommendation.  'Defendant  has  appealed. 

The  parties  married  July  14,  1918.  They  had  two 
children.  January  21,  195S,  plaintiff  was  granted  a  divorce  in 
an  uncontested  proceeding  on  the  ground  of  defendant's  drunkenness. 
The  decree  awarded  olaintif f  15  per  week  permanent  alimony  and 
gave  her  custody  of  the  two  children.  The  children  were  of  age 
at  the  time  of  the  instant  proceeding, 

October  85,  1©40  plaintiff  filed  her  petition  for  a 
rule  to  show  cause  against  the  defendant,  alleging  an  accumulated 
arrearage  of  more  than  •1,500*00  under  the  terms  of  the  fiecree. 
defendant  answered  and  the  court  modified  the  decree  by  a  temporary 
order  of  November  1,  1940,  reducing  the  weekly  payments  to 
plaintiff  to  46  p9r  week  for  the  male  child  of  the  parties,  then 
still  a  minor.  The  hearing  on  the  rule  to  show  cause  was 
continued.  November  3,  1941  a  further  order  was  entered  which 
recited  the  proceedings  to  that  date;  the  controversy  between  the 
parties  with  respect  to  arrearage,  If  any,  and  its  amount;  and 
the  compromise  for  300  in  satisfaction  of  all  plaintiff's  claims 
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to  that  date  for  alimony  and  child  support.  The  next  controversy 

between  the  parties  began  with  the  instant  proceeding  filed  July 
25,  1945.  Plaintiff1 e  amended  petition  was  filed  September  £4,  1945. 
The  order  appealed  from  modified  the  orevious  allowance  by  requiring 
defendant  to  pay  plaintiff  150  p9T  week  commencing  September  28,  1945, 

It  also  provided  #1,000  for  plaintiff* e  attorney* s  fees. 

The  parties  agree  that  the  order  of  Movember  1,  1940  reducing 

the  weekly  payments  to  plaintiff  is  res  Judicata  In  the  absence  of 

a  substantial  change  In  the  circumstances  of  the  parties. 

The  first  question  is  whether  plaintiff1 s  petition  was 

fatally  defective  in  failing  to  allege  a  change  in  oircumst&noes,  tf« 
think  it  is  a  fair  inference  from  the  allegations  of  the  petition  and 
the  amended  petition  that  both  at  the  time  of  the  entry  of  the 
decree  for  divorce  and  the  subsequent  modification  order,  plaintiff 
relied  upon  misrepresentation  of  the  defendant  as  to  his  financial 
circumstances,  and  that  a  substantial  change  had  taken  place  between 
defendants  financial  circumstances,  represented  to  her  at  the  time, 
and  his  financial  circumstances  at  the  time  plaintiff  filed  her 
petition.  Moreover,  plaintiff* s  pleadings  show  that  at  the  time  of 
the  previous  order  she  was  employed  and  at  the  time  of  the  instant 
proceeding  she  was  under  disability,  unemployed  and  subjected  to 
expense  for  medical  treatment.  We  conclude,  therefore,  on  this  paint 
that  the  oetition  as  amended  was  not  fatally  defective.  The 
defendant  had  an  opportunity  to  attack  plaintiff* s  pleadings  in  the 
trial  court  and  having  failed  to  do  so,  has  waived  his  right  to 
complain  here. 

Defendant  contends  the  order  of  modification  is  against 

the  manifest  weight  of  the  evidence.  At  the  time  of  the  November 
1940  order  plaintiff  was  employed  by  the  City  of  Chicago  at 
„|145  a  month  and  had  the  care  of  the  two  children.  She  was 
1  ivlng  with  her  mother  who  contributed  350  to  »60  a  month  toward 
■«  xintenanoe  of  the  household.  Plaintiff  testified  that  defendant 
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It  that  date  for  alimony  and  child  support.  The  next  controvert 
between  the  parties  began  with  the  instant  proceeding  filed  July 

£6,  1§4S»  Plaintiff* s  amended  petition  was  filed  September"' 24, 
1845. 


he  parties  agree  that  the  order  of  Noveaber/  1,  1940 
reducing  theXweekiy  payments  to  olaintif f  is  res  judicata  in  the 
absence  of  a  substantial  change  in  the  circumstances  of  the  parties. 

fhe  first  question  is  whether  olaintlff'g  oetltlon 
was  fatally  defeotlt®  In  failing  to  allege  a  change  in  cireum- 
stances,  *?•  think  itXis  a  fair  inference  from  the  allegations 
of  the  petition  and  the\aaended  petition  ^k-t  both  at  the  tlae 
of  the  entry  of  the  deorete  for  divorce  jm&   the  subsequent 
modification  order,  plaintiff  relied  upon  misrepresentation  of 
the  defendant  as  to  his  financial  circumstances,  and  that  a 
substantial  change  had  taken  p&feiP  between  defendants  financial 
cirouastanees,  represented  to  h#r\at  the  time,  and  his  financial 
circumstances  at  the  tlae  plalhtlffX  filed  her  petition.  More- 
over,  plaintiff's  pleadings  show  thatkat  the  tlae  of  the  previous 
order  she  was  employed  and  at  the  tiae  N>f  the  instant  proceeding 
she  was  under  disability,  uneaployed  and  \subjeeted  to  expense 
for  medical  treatment.  ##e  conclude,  therefore,  on  this  point 
that  the  petition  &s  amended  was  not  fatally\defeetlve.  The 
defendant  had  an  opportunity  to  attack,  plaintiff1  s  oleadlnge 

in  the  trial  court  and  having  failed  to  do  so,  ne.e  waived  his 

\ 

\ 
right  to  complain  here*  \ 

Bffendant  contends  the  order  of  modification  is  against 

the  manifest  weight  of  the  evidence.  At  the  time  of  vthe  Kovember 

1940  order  plaintiff  was  employed  by  the  City  of  ChioaV©  at 

S148  d  month  and  had  the  care  of  the  two  children.   he\was 

living  with  her  mother  who  contributed  $50  to  *60  a  month,  toward 

aaintenance  of  the  household.  Plaintiff  testified  that  defendant 
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at  the  time  stated  fee  MM  not  earning  any  money;  that  she  did  not 
know  what  hie  income  was  then;  that  she  worked  for  the  City  from 
February  193?  until  February  1943,  when  she  Joined  the  MACS;  that 
she  left  the  Army  in  December  1944;  that  she  thereafter  entered 
Veterans  Hospital  at  KInes,  Illinois  and  was  treated  for  pernicious 
ansaia  and  arteriosclerosis;  that  while  there  she  was  awarded 
disability  fro®  the  City  amounting  to  ;3.00  a  day;  that  her  com- 
pensation from  the  Government  is  C46  per  month;  th  t  she  is  under 
the  doctor's  oare  and  unable  to  work;  and  that  she  has  a  further 
income  of  sl06  per  year  in  dividends  from  stock  purchased  with 
an  inheritance  from  her  ©other  and  with  her  "mustering  out"  pay 
from  the  Army.  A  doctor  testified  that  plaintiff  suffers  from 
weakness,  lack  of  resistance,  frepuent  colds,  bronchitis,  breath- 
leesness,  has  a  pallor,  rapid  heart  beat  and  low  red  and  whit® 
blood  count;  that  the  question  of  recovery  is  indefinite  and  that 
she  is  unable  to  do  constant  work;  and  that  her  medical  expenses 

range  from  140  to  $50  per  month* 

It  was  stipulatsd  by  the  parties  that  all  pleadings  in 
the  ease  should  be  evidenoe  to  be  considered  by  the  parties* 

In  his  swam  answer  to  the  petition  for  the  rule  to 
show  cause  in  1940,  defendant  stated  that  he  was  not  able  to  comply 
with  the  decretal  order;  th«t  the  tavern  he  owned  on  East  83rd 
street  in  Chicago  was  a  losing  venture;  that  his  Interest  in  the 
General  Music  Company  produced  no  income  whatsoever;  that  he  had 
realized  no  income  from  the  distributing  agreement  which  he  had 
with  the  Mills  Hovelty  Company;  and  that  his  net  Income  was  S35 

a  week* 

In  defendant's  brief  it  is  conceded  thst  he  paid  lnooae 
taxes  on  a  1940  income  of  between  |8,000  and  $10,000.  At  the 
time  of  the  instant  hearing  he  owned  real  estate  which  he  testified 
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was  valued  at  3,000  and  Ja&e  boxes  valued  for  Insurance  at 
S17,80Q,  His  income  from  the  it— gal  Music  Company  through  an 
operating  agreement  covering  defendant* s  juke  boxes,  grossed 
over  *13,00Q.  His  balance  in  the  Miles  Center  State  Bank  at 
the  time  of  the  hearing  was.  more  than  ^3,000  and  in  the  Mercantile 
National  Bank  almost  ?1,700.  He  said  he  owned  a  Bulek  automobile 
and  had  the  use  of  a  Cadillac  which  he  said  teas  not  owned  by 
him  but  owned  by  a  roomer  in  defendant* e  building  at  S710  Sormal 
Boulevard,  although  the  roomer  now  lives  la  California  and  the 
Cadillac  carries  a  Skokie,  Illinois  license,  and  that  he  sometimes 
sleeps  in  his  office  at  Skokie  and  sometimes  at  the  Hormal  Avenue 
address.  An  exhibit  Introduced  on  behalf  of  the  defendant  would 
indicate  that  his  net  income  from  the  General  Music  Company  was 
about  $6,800,  This  was  after  an  allowance  for  depreciation  of 
25  percent  of  the  value  of  the  Juke  boxes  each  year.  It  is 
admitted  that  since  two- thirds  of  the  Juke  boxes  at  the  time  of  the 
hearing  were  more  than  four  years  old,  the  validity  of  this 
allowance  was  doubtful.  Defendant  claimed  an  &xpmm   of  3,500 
not  reflected  in  the  exhibit.  Testimony  with  reference  to  this 
expense  and  with  reference  to  the  exact  relationship  of  defendant 
to  the  General  Music  Company  is  indefinite.  He  lacked  books  or 
records  of  his  business  and  hi©  income,  We  think  there  is  sufficient 
testimony  in  the  record  for  the  finding  of  the  court  that  the 
defendant* s  financial  condition  had  greatly  improved  since  November 
1940  and  that  his  net  earnings  exceeded  110,000  a  year. 

Defendant  says  that  in  1940  plaintiff  had  their  son 
Harry  with  her  and  that  he  was  of  age  at  the  time  of  the  instant 
hearing  and  that  it  is  undisputed  in  the  record  that  plaintiff1 s 
income  at  the  hearing  was  about  17  cents  less  than  her  income 
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In  November  1940.  After  the  entry  of  the  November  1940  order, 
Harry  began  to  work  at  his  father'  s  tavern  for  #6  a  week  and 
subsequently  had  another  Job  which  nald  him  30.00  a  week.  The 
defendant  says  that  he  did  not  pay  plaintiff  8a  sent"  after 

the  1500  compromise  in  1941,  So  far  as  the  eo?aparative  figures 
on  plaintiff®  income  go,  it  must  be  kept  in  mind  that  in  1940, 
she  was  living  with  her  mother  who  contributed  to  her  expense 
and  that  the  disability  payments  from  the  Glty,  which  she  was 
receiving  at  the  time  ef  the  order  appealed,  froa,  are  temporary. 
Moreover,  her  needs  because  of  her  illness  are  greater. 

Defendant  refers  to  plaintiff's  testimony  that  he  gave 
her  a  financial  statement  of  the  Martln-Llndelof  Distributing 
Company  for  September  1940,  showing  a  gross  income  for  9  months 
of  more  than  £100,000  and  a  net  ineome  of  ?aore  than  414,000, 
this  would  Indicate  she  did  not  rely  on  misrepresentations  of 
his  income,  fhe  statement  is  in  evidence  as  ol&intiff's  exhibit. 

fh®  statement  is  inconsistent  with  the  sworn  pleading  which 
defendant  filed  at  that  time.  It  was  not  then  before  the  court 
and  we  assume  that  the  Kovember  1940  order  wag  based  on  what  was 
before  the  court.  Furthermore,  defendant  testified  at  the 
hearing  in  the  instant  arooeeding  that  he  was  not  earning  anything 
in  1940;  and  that  the  Sompany  "positively8  did  not  have  the 
income  shown  on  the  financial  statement.  It  is  plain  from  the 
testimony  of  both  isartlei  that  in  1936,  and  for  several  years 
thereafter,  flefendant  wa#  reinvesting  what  he  earned  in,  aJt<3 
accumulating,  juke  boxes* 

While  the  court  doe©  not  make  the  express  finding  that 
plaintiff's  needs  have  changed  since  November  1940,  it  is  inferable 
from  the  findings:  referring  to  her  war  service,  her  subsequent 
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Ill-health  and  her  medical  expenses.  Moreover,  the  order  expressly 
aooroves  and  confirms  the  master1 e  reoort  which  is  more  detailed 
in  its  finding.  The  instant  order  exoressly  modifies  the 
decretal  order  as  modified  by  the  November  1940  order. 

We  find  that  the  record  shows  a  substantial  material 
change  in  olaintiff's  needs  and  defendants  financial  circum- 
stances between  November  1940  and  the  order  of  December  2,  1946 
appealed  from.  We  think  that  the  court's  findings  are  based 
upon  the  evidence  and  that  we  would  not  be  justified  in  setting 
aside  the  findings  of  the  Master  as  approved  by  the  Chancellor, 
on  this  question  of  fact.  In  White  v.  White.  312  111.  App.  383, 
cited  by  defendant,  this  court  decided  that  there  was  no  sub- 
stantial change  in  the  circumstances  of  the  parties  which  justified 
reducing  plaintiff1 e  alimony  allowance,  the  order  of  reduction 
in  the  husband's  favor  was  reversed. 

Defendant  contends  that  the  alimony  order  is  excessive, 
saying  that  added  to  her  present  income  the  allowance  would  give 
Plaintiff  an  income  ©f  about  360  a  month.  He  says  the  only 
increase  needed  as  shown  by  the  evidence  is  plaintiff's  medical 
expenses.  The  evidence  shows  that  plaintiff  has  lost  the  monthly 
income  she  had  from  her  mother.  This  fact,  her  medical  expenses^. 


'■._ 


,  the  .nature  of  the  disability  allowance  from  the  Ulty;and  the 
increased  cost  of  living  preclude  us  from  any  finding  that  the 


allowance  is  excessive.  (There  If,   moreover,  as  olalntiff  oolrits 

l    /     no 

out,/ the  question  of  income  taxes  on  the  allowance. 

Defendant  finally  contends  that  the  allowance  of 
plaintiff's  attorneys  fees  Is  erroneous  as  a  matter  of  law.  He 
refers  us  to  Smith  v,  Sgith.  249  111.  App.  633;  Lehmann  v.  Lehaann. 
825  111.  App.  513;  and  Gerson  v.  Ma  the  s,  292  111.  Apo,  607, 
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Hfflith  and  Person  cases  were  written  by  the  late  Mr.  Justice 
Matehett  of  this  court.  In  thoee  eases  this  court  -as  disposed 
against  any  allowance  for  attorney's  fees  after  the  decree  for 
divorce  severed  the  relationshio  of  husband  and  wife.  In 
Oobson  v.  Dobeon.  320  111.  Aop.  687,  Mr.  Justice  Matehett  adootea 
the  changed  view  of  this  court  shown  in  Slesafe  v.  ^leaak.     111. 
&?p.   489,  and  Wrlcht  v.  •;  right.  217  111,  App.  607.  These  later 
oases  held  that  a  wife  is  entitled  to  an  allowance  for  solicitor's 
fees  where  wilful  disobedience  or  failure  of  the  husband  and 
wife  necessitated  proceeding©  to  enforce  alimony  oayments.  The 
Supreme  Court  has  not  definitively  oassed  on  the  precise  question 
before  us,  although  in  .  tlllatan  v.   tillman.  99  111.  196,  there 
is  dictum  in  favor  of  the  allowance.  In  any  event  under  the  cir- 
cumstances of  this  ease  where  plaintiff's  additional  needs  motivated 
the  proceeding  and  in  view  of  the  evidence  of  what  transoired  in 
Hovember  1940,  we  feel  safe  in  concluding  that  the  allowance  of 
attorney's  fees  to  olaintlff  was  not  erroneous  a®  a  matter  of  law. 
There  is  ao  cuie-stion  raised  as  to  the  excessiveness  of  the  allowance, 
For  the  reasons  given  the  order  of  the  Superior  Court 

is  affirmed* 

CER  AFFIRMED. 

,  P.J.  AHD  BOMS,  J.  C0N0UH. 
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PAUL  DZTTMANK, 

v. 


Appellee, 


APPEAL  raOM 

MUNICIPAL  COURT 


OF  CHICAGO 


WI8TPIE-LD  HOM153,    INC.,    a  ) 

corporation,  ) 

Appellant.  ) 

\.  66 

MR.  JUSTICE  KILE*  BELIVSRSD  THE  CPIHXOH  OF  THE  CO 
This  is  an  action  by  a  salesman  for  real  ©state  commission* 
The  court  without  a  jury  heard  the  testimony  and  found,  and 
entered  a  judgment,  for  plaintiff  for  1370.60.  Defendant  has 
appealed.  Plaintiff  has  filed  no  brief  in  this  court. 

The  question  is  whether  the  court's  finding  is  against 
the  manifest  weight  of  the  evidence. 

Plaintiffs  employment  with  defendant  began  in  January 
1944  and  ended  the  latter  part  of  May,  1946.  He  worked  on  a 
commission  basis  and  was  paid  weekly  in  accordance  with  a  weekly 
Commission  Statement.  The  statement  for  the  week  of  May  15,  1946 
showed  total  commission  of  620.60,  earned  commission  -820.10, 
and  deferred  commission  ;18.50.  It  is  admitted  that  the  defendant 
paid  plaintiff  450  on  this  statement.  The  Judgment  appears  to 
represent  the  difference  between  total  commission  and  the  admitted 
payment  on  the  account. 

The  defense  was  that  the  account  sued  uoon  was  not  an 
account  stated  but  merely  a  tentative  weekly  account  subject  to 
revision.  The  oosition  of  the  defendant  was  that  there  were 
two  revisions  made  totaling  ?448,5Q, 

The  case  for  the  plaintiff  consisted  of  a  Commission 
statement  of  May  15,  1946  and  testimony  from  which  the  inference 
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is  that  the  balsnoe  due  was  370.80.  Among  the  sales  by  olalntlff 
were  s  vacant  lot  sold  to  Mr.  and  Mrs.  Nybakken  in  May  of  1945, 
and  another  sold  to  Mr.  and  Mrs.  Woerner  in  June,  1945.  These 
sales  are  represented  in  the  weekly  statement  of  May  8,  1945  and 
of  June  27,  1945,  respectively.  His  commissions  on  these  sales 
represented  i216.75  and  -231.75,  respectively. 

Defendant's  employee  Coakley  testified  that  he  employed 
plaintiff  and  at  the  time  explained  the  commission  ooliey  to  him 
snd  also  explained  defendant's  oraetice  of  charging  back  refunds. 
He  said  that  salesmen  were  oaid  once  a  wesk  &n&   drawings  against 
the  weekly  account  were  discouraged,  and  that  salesmen  were  paid 
the  amount  of  commissions  earned  in  the  weekly  statement  unless 
there  was  money  owing  to  the  defendant.  He  said  that  plaintiff 
was  advised  that  in  the  event  ourchase  money  was  refunded  sub- 
sequent to  the  signing  of  the  contract  of  sale  the  amount  of  the 
refund  would  be  debited  to  the  salesman's  account.  The  plaintiff 
in  rebuttal  denied  any  conversation  vith  Coakley  with  resrseet  to 
the  commission.  It  does  seem  unlikely,  as  defendant  ooints  out, 
that  the  Question  of  plaintiff's  compensation  wae  not  discussed 
when  he  was  employed, 

Mrs.  ioerner  testified  that  when  olalntiff  sold  her 
the  vaoant  lot  he  said  that  after  priorities  were  taken  off  in 
October  a  home  would  be  started  there  "For  us,  in  fact  I  imagine 
for  the  whole  community.  I  don*t  know/  Their  money  was  refunded 
May  21,  1946  by  defendant  through  sMr.  Goldman,  and  he  said  if 
we  thought  we  could  get  a  home  they  would  gladly  refund  our  money. 
This  witness  said  the  reason  they  gave  for  requesting  the  refund 
was  that  MW©  had  to  have  a  home  and  we  needed  that  money."  Mrs, 
nybakken  testified  that  at  the  time  she  and  her  husband  lurchaeed 
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the  lot  from  nlaintlff  he  said  they  could  "have  a  home"  but  that 
it  would  be  better  to  wait  until  "next  March, n   because  v'le   exoeet 
to  be  building  here  then."  She  eald,  "we  did  not  get  the -home 
built  that  we  had  ©xoeeted  to  get."  Goldman  refunded  their  money 
May  21,  1946  "because  we  needed  that  to  out  down  on  another  olaoe." 
She  said  prices  were  not  discussed;  that  olalntlff  said  he  would 
get  them  together  with  an  architect;  that  the  cost  of  the  house 
would  have  to  exceed  5,000;  that  there  was  talk  of  wells  and 
cesspools;  and  that  plaintiff  told  them  to  get  in  touch  with  him 
when  they  "got  ready  to  build  a  house."  they  did  not  thereafter 
get  in  touch  with  him  or  talk  to  him  about  building  the  house. 

Defendant's  secretary- treasurer  testified  that  he 
supervised  payment  of  the  commission  and  that  plaintiff  was  paid 
400  on  the  account  of  May  15th.  There  was  subsequently  a  further 
50  payment.  There  was  an  attempt  to  show,  by  using  a  copy,  that 
a  debit  statement  was  sent  to  plaintiff  on  account  of  the  learner 
and  Hybakken  refunds.  On  objection,  the  court  excluded  the 
testimony.  Defendant's  counsel  said  that  he  would  bring  the  books 
in  Vluht  away" to  show  the  debit.  The  books  were  not  produced. 
"here  was  accordingly  nothing  to  show  that  the  Sommission  statement 
sued  on  was  not  a  final  statement  of  olaintiff's  account. 

The  court  in  making  its  finding  called  attention  to 
the  lack  of  foundation  for  Introducing  second  ry  oroof  of  the 
debit  statement  which  defendant  attempted  to  show  was  mailed  to 
plaintiff;  to  the  failure  to  produce  defendant* e  books  to  show  a 
debit  to  the  aeeownt  of  plaintiff;  and  the  failure  to  introduce 
the  contracts  between  defendant  and  the  ioemers  and  Mybakkens  so 
as  to  prove  the  right  of  those  ourohasers  to  the  refunds  that 
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were  given  them.  The  court  expressed  its  view  that  the  refunds 

were  made  not  because  defendant  was  legally  obliged  to  make 
the®  but  in  pursuance  of  a  goodwill  policy.  The  eourt  concluded 

that  the  plaintiff,  on  the  evidence  croduced,  should  recover. 

We  cannot  say  that  the  court's  finding  was  against 
the  manifest  weight  of  the  evidence. 

Judgment  is,  accordingly,  affirmed. 

mmmv  & 

LE¥E,    P.J.  m,    J.    COKCU    . 
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IN  THE 
APPELATE   COURT   OF   ILLINOIS 
SECOND  DISTRICT. 
FEBRUARY  TERM,   A.    D,    1947, 


:■: 


EEI1TH0LD  A.    YffilSE, 


vs. 


) 

Appellant,    ) 


EAR!  mCHSMUTHj 

'      •  MAGNUS,   LILLIE  KELLER, 


Appeal  from 

Circuit  Court, 
Will  County. 


Appellees.  ) 


WO Lif £i ,  mmm      P.  J» 

Reirihold  A.  V/eise  filed  a  complaint  in  the  Circuit  Court 
of  Will  County,  in  which  he  charged  that  the  defendants,  Mary  V/ach- 
snuth,  Mae  Magnus  and  Lillie  Keller  had  falsely  sworn  to  a  complaint 
before  Edgar  E.  Johnson,  a  Justice  of  Peace  in  Joliet,  Illinois,  and 
had  procured  a  warrant  for  his  arrest,  charging  Mm  falsely  with  dis- 
orderly conduct,  or  some  other  offense;  that  he  was  arrested  under 
said  warrant  and  confined  in  jail  for  four  days  by  the  Sheriff  of 
Will  County |  that  the  defendants  knew  the  charges  against  him  were 
false  and  malicious;  that  they  caused  the  plaintiff's  imprisonment 
In  the  Will  County  jail;  that  the  charges  were  dismissed  by  the 
Justice  of  Peace  without  a  trial  and  that  the  defendants  had  abandon- 
ed the  prosecution  of  the  same;  that  by  reason  of  such  false  charges 

and  false  hviprisonment,  die  plaintiff  had  been  greatly  damaged  to  the 


- 
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amount  of  05,000.00. 

The  defendants  filed  their  answer  and  denied  the  allegation 
of  the  complaint.   A  hearing  was  had  and  at  the  close  of  plaintiff's 
case,  the  Court  sustained  a  motion  to  direct  a  verdict  in  each  of  the 
defendants'  favor.   Judgment  was  entered  in  favor  of  the  defendants 
and  against  the  plaintiff  for  costs,  from  which  the  plaintiff  lias 
perfected  an  appeal  to  this  Court, 

The  case  was  orally  argued  before  us.   The  attorney  for 
the  appellant  conceded  that  if  the  complaint  charges  false  imprison- 
ment, then  the  Court  properly  held  that  the  plaintiff  had  not  proven 
his  case  and  properly  sustained  the  motion  of  the  defendants  for  find- 
ing in  their  favor. 

It  is  contended  by  the  appellant  that  his  complaint  charges 
malicious  prosecution  instead  of  false  imprisonment,  and  the  case  was 
tried  on  that  theory  in  the  trial  court.   The  record  does  not  sus- 
tain the  appellant  in  this  contention.  After  the  plaintiff's  attorney 
had  made  Ms  opening  statement,  the  Court  asked  the  attorney  for  the 
defendants  if  lie  wished  to  make  a  statement.  To  which  Mr.  G-ray,  the 
attorney  replied;   "I  understand  that  the  record  does  show  this  is 
for  false  imprisonment,  and  I  ask  leave  to  withhold  my  statement, 
until  a  conclusion  of  the  plaintiff's  case."  To  which  the  Court 
replied:   "All  right."  Again  the  Court  said  to  iir.  Gray,  "I  don't 
know  what  year  contention  is,  but  the  plaintiff  is  confronted  with 
the  responsibility  to  prove  that  there  was  some  kind  of  proceeding, 
which  he  claims  to  be  false  arrest."  After  the  plaintiff  had  rested 
hi 3  case,  and  the  defense  had  presented  motions  for  judgment,  Llr. 
Gray  stated:   "I  think  the  law  will  sit) stantiate  our  claim  that  we 
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3. 
are  entitled  to  judgment  on  the  plaintiff's  case."  The  Court  asked: 
"For  what  reasons?"   "Is  this  false  imprisonment,  or  malicious  prose- 
cution?" Mr.  Gray  stated?   "False  imprisonment."  Later,  the  Court 
asked  Mr,  Orr,  the  Attorney  for  the  plaintiff,  whether  the  mother 
participated  in  the  arrost  of  Mr.  Welse.  Mr.  Orr  replied:   "That 
she  W£S  trying  to  get  the  plaintiff  arrested;  that  she  was  trying 
to  get  l.Ir.  Boers  to  arrest  him;  that  she  was  trying  to  have  him 
arrested  before  she  did  got  bin  arrested;  that  she  was  the  man 
behind  the  enn,"  said  the  Court  replied:   "That  he  was  unable  to 
find  in  the  testimony,  that  the  mother  was  connected  with  a  warrant 
for  the  arrest."  The  Court  was  certainly  under  the  Impression  that 
the  case  was  tried  upon  the  theory  that  the  complaint  charged  false 
imprisonment  instead  of  malicious  prosecution. 

There  Is  a  well  settled  rule  of  law  that  a  pleading  will 
be  construed  most  strongly  against  the  pleader,  and  certainly  the 
trial  court  would  be  justified  In  construing  this  complaint  as 
being  one  for  false  imprisonment  Instead  of  malicious  prosecution. 
Blackaby  vs.  City  of  Lewis town,  265  111.  App.  63;    Schneider  vs. 
Smith,  271  111.  App.  414.   The  case  having  been  tried  upon  the 
theory  that  the  complaint  cliarged  false  Imprisonment  Instead  of 
malicious  prosecution,  the  party  cannot  present  his  case  to  the 
trial  court  on  one  theory,  and  the  Court  of  review  on  another  theory. 
Lewy  vs.  Standard  Elevator  Co.,  20G  111.  295;  Bishop  vs.  Buclclen, 
322  111.  App.  5:::9.   After  an  examination  of  the  complaint  in  question, 
we  are  satisfied  that  the  pleadings  stated  a  good  case  of  false  im- 
prisonment, but  does  not  state  a  good  cause  of  action  for  malicious 
prosecution.   It  is  our  conclusion  that  the  Court  properly  held  that 
the  proof,  as  offered,  did  not  sustain  a  case  of  false  imprisonment, 

and  the  judgment  appealed  from  is  affirmed. 

Judgment  affirmed. 
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APPELLATE  COURT  OF  ILLINOIS 
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EDGIER   P.    KIHNEY, 

Appellee, 

vs. 

LOWELL  HALL, 

Appellant.   ) 


Appeal  from 

Circuit  Court, 
Carroll  County. 


WOLFE,—   P.  J. 

Elmer  P.  Kinney  was  the  owner  of  a  farm  in  Carroll  County. 
Lowell  Hall  was  a  tenant  on  the  farm,  and  they  owned  the  stock  and 
farm  machinery  and  grain  jointly,  each  having  a  fifty  per  cent  interest 
in  the  same.   When  Hall's  term  as  tenant,  was  about  to  expire  Kinney 
went  out  to  the  farm  and  they  divided  the  cattle.   There  were  eleven 
cows  and  heifers.   It  was  agreed  between  the  parties  that,  to  have 
an  equal  division  of  the  cattle,  Kinney  would  take  one  three-year1 
old  heifer  at  an  agreed  price  of  f 175. 00  for  which  he  would  pay  Hall 
one-half  or  §87.50.   The  cows  were  then  placed  into  two  pens.   Hall 
made  the  division  and  Kinney  then  took  his  choice  of  the  pens,  and 
he  decided  to  take  the  north  pen.   In  the  south  pen  it  is  claimed 
by  Kinney  that  there  was  an  older  cow  with  a  defective  udder. 

A  short  time  later,  Hall  moved  to  an  adjoining  farm  and 
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Kinney  went  down  to  his  farm  and  claims  he  discovered  that  the  coy/ 
with  a  defective  udder,  which  had  been  in  the  south  pen,  had  been 
switched  over  to  his  pen  and  a  young  cow,  valued  at  $175.00  had  been 
taken  out  of  his  pen  and  moved  by  Hall  to  the  farm,  which  he  was  then 
occupying.  Kinney  then  started  a  suit  in  replevin  for  this  cow,  a 
milking  machine  and  a  bushel  of  clover  seed.   The  Constable  made  his 
return  in  which  he  stated  that  he  had  recovered  the  clover  seed,  milk- 
ing machine  and  the  cow.   At  the  hearing  of  the  case  before  a  Justice 
of  Peace,  the  Court  found  in  favor  of  Kinney,  and  entered  .judgment  for 
him  for  the  price  of  the  cow.   Hall  took  an  appeal  to  the  Circuit  Court, 
and  the  Circuit  Court  likewise  found  in  favor  of  Kinney  and  entered 
judgment  for  the  price  of  the  cow  and  costs  of  suit  against  Hall. 
Judgment  was  entered  accordingly  and  Hall  has  perfected  an  appeal  to 
this  Court. 

The  evidence  shows  that,  at  the  time  that  Kinney  went  out 
to  the  farm,  when  they  made  a  division  of  the  cattle,  it  was  agreed 
that  the  milking  machine  would  stay  on  the  farm,  and  would  be  there 
for  demonstration  purposes  and  for  sale.   It  also  shows  that  the 
clover  seed  had  been  divided,  one-half  for  Kinney,  and  one-half  for 
Hall.   The  evidence  also  preponderates  in  favor  of  Kinney,  that  there 
had  been  an  exchange  of  the  young  cow,  and  the  diseased  cow.   It  is 
insisted,  however,  that  this  was  partnership  property,  and  therefore 
replevin  would  not  lie.   It  is  conceded  by  the  appellee  that  this  is 
the  usual  rule  in  such  cases,  but  does  not  apply  to  the  facts  in  this 
case,  because  the  young  cow  had  been  separated  and  placed  in  Kinney's 
pen,  therefore,  the  title  was  vested  in  Kinney,   The  milking  machine 
was  to  remain  on  the  farm  to  be  sold,  therefore,  Kinney  had  a  special 
interest  in  the  machine.   The  clover  seed  had  been  divided,  so  that 
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the  title  really  was  in  Kinney.   We  are  satisfied  that  the  evidence 
in  this  ease  justifies  this  conclusion. 

The  trial  court  heard  the  evidence  and  saw  the  witnesses, 
as  they  testified.   He  saw  fit  to  give  more  credence  to  the  testi- 
mony of  Mr.  Kinney  and  his  witnesses,  than  that  of  Mr.  Hall  and  his 
witnesses.    Unless  we  can  say  that  the  Court's  finding  is  manifest- 
ly against  the  weight  of  the  evidence,  we  would  not  be  justified  in 
reversing  the  judgment.   It  is  our  conclusion  that  the  evidence  fully 
supports  the  findings  of  the  trial  Court,  and  the  judgment  should  be 

and  is  affirmed. 

Judgment  affirmed. 
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Ill  THE 
APPELLATE   COURT   OP   ILLINOIS 
SECOND  DISTRICT 
OCTOBER  TERM,   A.    D.    1047. 


IRVIM  GRIFFIH, 


Plaintiff -Appellee . 


CMICAGO-ROCKFORD  MOTOR  EXPRESS, 
I1IC,   a  Corporation,   Defendant- 
Ap-oellant,    and  BRUITO  CAGMOMI 
and  ALPEED  CAGI7017I,    Co-partners, 
doing  business  as  Over-Hit e  Motor 
S ervic  e ,   Defendant s-Api>elle es • 


Appeal  from 
Circuit  Court, 
Winnebago 

County, 


YJOLFE,—   P.  J. 

Irvin  Griffin  was  the    owner  of   a  tractor-trailer  truck, 
which  on  July  21,   1944,  was  being  driven  in  a  westerly  direction 
on  a  paved  highway  a  few  miles  East  of  Belvidere,    Illinois.      The 
defendant,    Chicago-Eoekf ord  Motor  Express,    Inc.,    through  its  agents, 
was   operating  a  tractor-trailer  in  an  easterly  direction  at  that 
time  and  place.      The  defendant,   Bruno   Cagnoni  and  Alfred  Cagnoni, 
Co-partners,   doing  business  as  Over-Mite  Motor   Service,   were  the 
owners  of  a  tractor-trailer  truck,  which  was  being  operated  by 
their  agent  and  servant,  in  a  westerly  direction  along  the  same 
highway  at  the   time  and   place.      There  was  a  collision  between 
the   trucks  in  which  all  three  were  damaged. 

Irvin  Griffin  started  suits  against   the   Chic ago- Rockf ord 
'  otor  Express,    Inc.,    and  against  Bruno  Cagnoni  and  Alfred  Cagnoni, 


. 
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Co-partners,  doing  business  as  Over-TIite  Motor  service  for  the 
damage  that  bo  sustained  because  of  tbe  collision.  He  alleged 
the   negligence  of  the   defendants   caused  the  damage  to  liis  truck. 

The   Chic ago- Roc kf or d  Motor  Express,   Inc.,    started  suit 
in  the   game   Court  against  the  Over-ITIte  Motor  Service  for  damage 
that  It   sustained  because  of   the  collision.      The    Over-Kite  Motor 
Service  filed  a  counterclaim  against   the  Chicago-Hockford  Motor 
Express,    Inc.,   for  damage  to   its  vehicle.      The   salts  were  consoli- 
dated,  and  tried  before  a    jury.      The    jury  found  in  favor  of   Irvin 
Griffin,  and   against   the    Chioago-Rockford  Motor  Express,    Inc., 
and  assessed  his  damages  at  03,055.30.      Judgment  was   entered  on 
the  verdict,    and  an  appeal  lias  been  prosecuted  to  this  Court,   by 
the  defendant,   Chlcago-Rockford  Motor  Express,    inc.      It  is   in- 
sisted by  the  appellant  that  there  is    no  evidence  In  the   record 
to   sustain  the   allegation  of   the   complaint;   that   the    plaintiff 
was  in  the  exercise  of  due   care  and  caution  for   the   safety  of 
Ms    tractor-trailer  truck,   and   that  the  plaintiff  :/as  guilty 
of  negligence,  as  a  matter  of  law,   because   the   evidence   shows 
that  the  plaintiff's  truck  was  being  driven  within  200  feet  of 
the  truck  of  Over-Nit e  Motor  Service. 

Mr.   Sam  Bobbins,   the   driver  of  the   Griffin  truck,    detailed 
how  no  was  driving  the   truck  and  how  the   accident  occurred,    and 
If  the    jury   saw  fit    to  believe  his  testimony,    they  would  certainly 
be   justified   in  f indin,;    that   the   plaintiff  was  In  the  exercise  of 
ordinary  care  and   caution  for  the  safety  of  his  vehicle,    and  that 
the  negligence  of  the  driver  of  the   Chicago-Roekiord  Motor  Express, 
Inc.,    in  driving  its   track  on  the   left   side  of  the  black  line  of 
the   pavement,   was  the  proximate  cause   of  plaintiff's  damages. 
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In  one  place  lip.   Bobbins   stated  in  his  testimony  that  he 
was   clrivinc  between  300  and    500   feet  back  of  the   Over-llite  Motor 
Service   truck,   aid    on  cross-examination  he   testified  at  the   time 
of  the  accident  that  he  was    about  200   feet.      The    jury  was  properly 
instructed  by  an  instruction  tendered  by  the  appellant,   relative 
to   the  law  in  such  cases.      The   jury,  by  its  verdict  has  found 
that  even  if   the  distance  of  the  truck  was  less  than  300  feet  of 
the   Over-Hit e  Motor  Service   truck,   it  was  not   the  proximate  cause 
of  the  injury  to  the    Griffin  truck,   and  could  not   be  construed  as 
negligence  on  the   part  of  the   plaintiff. 

The    Court   -avc  to  the    jury  the  following  instructions      "The 
Court  instructs  the    jury  that  it  was   the  law  of   the   State  of 
Illinois  at  the   time  of  Hie   accident   In  question,    that  any  per- 
son drivixig,  managing  or  operating   &  motor  vehicle,    should  so 
drive,  manage  and   operate   said  motor  vehicle  as  not   to  endanger 
the  life   or  property  of  any  person  or  persons  who  are  exercising 
reasonable  care  for   their  own  safety  and  who  arc  rightfully  on 
the  public  highway,   and  the   court  further  Instructs  the   jury  that 
this  rule   of   law  was  binding  upon  all  parties  to    this   cause  at   the 
tifflfi  of  the  collision  In  question  In  this    suit."      Keeping   in  mind 
the    fact  that  there  are  three   gaits  combined  in  one,  we  find  no 
error  in  the   Court's  giving  this   instruction. 

Complaint  Is  made  In  regard  to  plaintiff's  instruction 
llo.    15.      "If  you  believe  from  the  preponderance  of   the  evidence, 
under  the   Instructions  of  the  court,    feat   the  plaintiff,    Srlffin, 
has  proved  that   the   defendant,    Chic ago-Hoc kf or d  Motor  Express, 
Inc.,   a  corporation,  was   guilty  of  negligence  as  defined  In  these 
instructions,   and  that   such  negligence,    if  any,   caused  or  proximately 
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centred  to   cause  ttai  accident  and  danar;e  complained  of   In 
this  *;  and  that  plaintiff  ***  the   servant  of  the  plaintiff 
T,ere  &  than  ana  there  and  prior  thereto,   in  the  exercise  of 
ordiry  care  for   .heir  own  safet,  and   the   safety  of  «b.   equipment 
or  tiplalntifr,    then  yon  should  find  to   defendant,    Chica,o-Kock- 
,ord>tor  Hzpres.,    Inc.,   a  corPo,ation,  Guilt7.«     S>*   criticise 
or  H   instruction  is  that   *»  a«fUl««   complained  of  should  he 
that,   chared  in  the  complaint,  which  i*    Mt  Ike  defendant, 
t^oh  its  a,ont,    negligently  drove  its   truch  over  the   center 
line*  the   highway  that  was   the  prolate  cause  of   Urn   injury. 
We   *   inclined  to   think  that  the  other  instructions   cured  this 

w.,.  *hm   a™©ll&nt   la  not  in  a  position  to  raise 
defrt,   If  any,  hut,  Bee  &pp©j.*««*'  *» 

,.  ^i.    tvuctme&i»>  "lo.   20  used  practically 

theLuestion,   as  appellant's   ,as^cioi. 

a   -!,-  «n »•* rt-felff *a    •  ns traction  ITo.   15. 
theidentical  language  as  used  In  plainra.«       « 

A  ,rty  cannot  explain  of  an  allseed  error  in  an  instruction, 
*„  tb.    sane   error  1*   contained  In  an  instruction  ,iven  at  Its 
reuost.      Commissioners  of  Lincoln  Park  vs.    ■****•   375  111.   at 

rt.e  474. 

Tt   is   also  contended  by  the  appellant    tat  tho  Court  crrec 

i,  ***!«  evidence  relative  to   fee  amount  of  **»«*.  that  the 
,UI»titt  sustained.      ,  e   find  m  merit   in  *is   contention,      tt  is 
m   conclusion  |M  the   defendant  received  a  fair  ana   partial 
;rlal,   and  the    ju,h,,eut  appealed  froB  should  ho  affiroed. 

Jud£>iient  affinaed. 


*y"?  . 
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